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OVERSIGHT OF THE U.S. DEPARTMENT OF 

JUSTICE 


WEDNESDAY, APRIL 14, 2010 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:34 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, pre- 
siding. 

Present: Senators Kohl, Feinstein, Feingold, Schumer, Durbin, 
Cardin, Whitehouse, Klobuchar, Kaufman, Specter, Franken, Ses- 
sions, Hatch, Grassley, Kyi, Graham, and Cornyn. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Kohl. Good morning. Before we begin today’s hearing, 
we will pause for a moment of silence in solidarity with the people 
of Poland as they mourn the loss of their President, Lech 
Kaczynski, as well as so many others in Saturday’s tragic plane 
crash. 

[Pause.] 

Senator Kohl. Thank you. 

We welcome you all to today’s oversight hearing. Regrettably, 
Chairman Leahy is not able to attend because he is at the funeral 
of a good friend back home in Vermont. We will proceed without 
him and, without objection, Senator Leahy’s statement will be 
placed in the record. 

[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Senator Kohl. Attorney General Holder, it has been well over a 
year since you were confirmed, and this will be your third oversight 
hearing before this Committee. We welcome you and thank you for 
making yourself accessible so that we can engage in one of our 
most important responsibilities: oversight of the Justice Depart- 
ment. It is a duty that we take seriously, regardless of the party 
in the White House. Oversight should not be conducted for the sake 
of political gain, but it should be a meaningful discussion about the 
challenges facing the Justice Department and should provide a 
check on its actions and the use of taxpayer dollars. 

Over the past year, the Justice Department has done many good 
things that should be applauded. The Department has renewed its 
commitment to local law enforcement, which has put more officers 
on the beat and made our neighborhoods safer, helping local com- 
munities attract business and economic development. It has 

(l) 
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stepped up enforcement on the southwest border to turn the tide 
on the Mexican drug cartels that continue to funnel drugs and 
crime to cities throughout our country. 

The Criminal Division has increased efforts to root out fraud op- 
erations that cost the Federal Government and Americans billions 
of dollars — from financial and mortgage fraud to health care and 
Medicare fraud. And as our economy rebounds, the Antitrust Divi- 
sion’s revitalized enforcement has fostered a competitive market- 
place that encourages innovation and economic development while 
ensuring consumers have access to high-quality goods at the best 
prices. 

The Justice Department’s tireless fight against terrorism has 
yielded numerous interrupted plots and arrests, valuable intel- 
ligence information, and successful prosecutions. We were re- 
minded of our constant struggle against those who wish to do us 
harm on Christmas Day when brave passengers stopped a would- 
be terrorist from taking down a full airplane with a homemade 
bomb, and when the FBI intercepted a sophisticated plan to attack 
the New York subway system. 

Yet there have been legitimate concerns raised — by Democrats 
and Republicans alike — about this administration’s approach to ter- 
rorist investigations, detention, and prosecution. Among the many 
issues you will need to address today include the long-overdue need 
to close the prison at Guantanamo Bay, where to hold trials for the 
five 9/11 plotters, and the process we use to detain and interrogate 
foreign terrorists, such as the Christmas Day bomber, who are cap- 
tured in the United States. Reasonable minds can differ on these 
issues, but we can all agree that the decisions you make will have 
a long-lasting and far-reaching impact on our fight against ter- 
rorism and our ability to keep Americans safe. 

The Justice Department is charged with important duties in 
many areas of the law. We thank you and the thousands of employ- 
ees who dedicate themselves each and every day to the inde- 
pendent and impartial enforcement of the law. We look forward to 
a productive hearing, and we turn now to the distinguished Rank- 
ing Member, Senator Jeff Sessions, for his opening statement. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you, Chairman Kohl. It is good to be 
with you, and I am sorry that Chairman Leahy could not be with 
us today. 

Attorney General Holder, thank you for being here. It is an im- 
portant oversight hearing, and it comes at an important time, and 
we have a number of issues to discuss with you. 

After 9/11, our Nation fundamentally re-evaluated its approach 
to terrorism. We recognized that we are at war and that our nor- 
mal criminal justice procedures were not designed for and not ap- 
propriate for the new threat. We then began to establish a military 
commission framework consistent with history for the detention, in- 
terrogation, and trial of captured al Qaeda terrorists. We passed bi- 
partisan legislation to put this system in place, and we built a 
multi-million-dollar courthouse at Guantanamo Bay. Much effort, 
including the work of the 9/11 Commission, led to this decision. But 
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the President and you as Attorney General have worked to undo 
these policies and gains. It has imperiled, I think, a lot of hard 
work and progress over the years. 

As you know, I supported your nomination, but your actions have 
shaken my confidence in your leadership at the Department of Jus- 
tice. Immediately after taking office, President Obama’s Executive 
order stopped these military commissions. Then on July 20th, less 
than 6 months after you took office, the Detention Policy Task 
Force, which you co-chaired, reached a stunning conclusion: Cap- 
tured enemy combatants, including the 9/11 terrorists and others 
held at Guantanamo Bay, would not be tried by military commis- 
sions but would be given the presumption of civilian criminal trials. 
Since that time, not one military tribunal has been held. They have 
been stopped. 

On November 13th, you announced that even Khalid Sheikh Mo- 
hammed, the alleged mastermind of 9/11, and the other 9/11 plot- 
ters would be taken from Gitmo and brought to New York City for 
trial. Five days later, you declared before this Committee that this 
was in the best interest of the American people in terms of safety. 
You cited as support for your views the New York mayor, yet since 
that time the mayor and the Governor have both opposed this deci- 
sion. You asserted that, “We know that we can prosecute terrorists 
in our Federal courts safely and securely because there are more 
than 300 convicted international and domestic terrorists currently 
in the Bureau of Prisons.” But that was surely an exaggeration. 
When on March 22nd you finally provided a list of those individ- 
uals, after much prodding, it was, I think, an inflated list of many 
hundreds of lesser offenses. Many of those cases were only pros- 
ecuted before the military commissions became operable. 

In your November testimony, you claimed that civilian courts 
were just as effective at protecting classified material as military 
courts. Yet in those same March 22nd responses, your Department 
of Justice contradicted your statements and conceded that military 
commissions do provide better safeguards. In fact, the responses 
list seven ways military court procedures are superior. On Decem- 
ber 25th, Farouk Abdulmutallab, the Christmas Day bomber, was 
captured, but he was questioned less than an hour before he was 
given Miranda warnings and offered a free lawyer. Sometime later, 
you decided this foreign terrorist operative carrying an al Qaeda 
bomb would be detained and prosecuted in the civilian system. 
After the warnings, Abdulmutallab clammed up and did not re- 
sume cooperation for weeks. 

On January 20th, the heads of America’s intelligence agencies 
testified they were not consulted on this decision, yet on February 
3rd, you wrote a letter to Congress stating that Abdulmutallab was 
Mirandized “with the knowledge of and with no objection from all 
other relevant departments of Government.” 

In that same letter, you wrote, “I am confident that the decision 
to address Mr. Abdulmutallab’s actions through our criminal jus- 
tice system has not and will not compromise our ability to obtain 
information needed to detect and prevent future attacks.” 

There can be no doubt that treating terrorists as regular crimi- 
nals will reduce our ability to obtain intelligence. And 6 years ago, 
you acknowledged that fact. In a Supreme Court brief, a brief you 
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failed to disclose as required during your confirmation process, you 
candidly admitted that the civilian criminal system possesses in- 
herent limitations that “might impede the investigation of a ter- 
rorist offense under some circumstances,” including our ability “to 
detain a dangerous terrorist or to interrogate him or her effec- 
tively.” 

Most recently, on March 6th, you curiously suggested Osama bin 
Laden should receive the same legal treatment as Charles Manson. 

In light of the risks you described as inherent in the criminal jus- 
tice system, do you really believe that if we capture bin Laden or 
any al Qaeda leaders, the first question we should ask is: “Do you 
want a lawyer?” Civilian trials for terrorist combatants are not re- 
quired by law, policy, history, treaty, or plain justice. Yet this pol- 
icy, it appears, still remains in effect, or at least unsettled. 

There are, however, some important areas on which we do. The 
Department of Justice rightly has asserted state secrets privileges 
in appropriate cases. You have testified to the legality of military 
commissions, and I appreciate that even though they have not been 
used under your tenure. And you have supported the crack cocaine 
sentencing bill that we unanimously passed in this Committee, and 
I appreciate working with you on that. 

But the course you have chosen on national security is steering 
us into a head-on collision with reality. The American people are 
not interested in terrorists being brought from Guantanamo to 
their own communities. Reality is a stubborn thing. Pretending 
that terrorists can safely be treated as common criminals will not 
make it so. 

So I hope you are willing to reconsider those choices. I hope that 
the answers you provide today will help restore my confidence in 
the leadership at the Department, and I look forward to working 
with you toward that end. 

Thank you, Mr. Chairman. 

Senator Kohl. Thank you, Senator Sessions. 

Mr. Attorney General, we will take your testimony. 

STATEMENT OF HON. ERIC H. HOLDER, JR., ATTORNEY 
GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Attorney General Holder. Well, good morning, Mr. Chairman, 
Senator Sessions, and distinguished members of this Committee. I 
am pleased to be here today to discuss the important work of the 
United States Department of Justice. 

One of the things that I pledged during my confirmation hearing 
was that I would be here regularly, and last year I had the privi- 
lege of appearing before this Committee three times, not including 
my confirmation hearing. And over the past 14 months since I be- 
came Attorney General, I have had the pleasure of working closely 
with many of you. I want to thank you all for your partnership and 
your ongoing support for the thousands of men and women who 
serve the Department and who tirelessly work to protect our coun- 
try, enforce our laws, defend our interests in court, and ensure the 
integrity of our justice system. 

Now, today I have been asked to report on the Justice Depart- 
ment’s progress, its priorities, and its goals. I am proud to tell you 
what we have accomplished and also what we plan to achieve. 
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Even before I took the oath of office last February, I made a 
pledge to every member of this Committee. I promised that under 
my leadership the Justice Department would vigorously pursue 
several critical objectives: combating terrorism, fighting crime, en- 
forcing our laws in a nonpartisan manner, and reinvigorating the 
Department’s commitment to integrity, to transparency, and to re- 
sults. 

I also promised that in our most important work, the work of 
protecting the American people, the Justice Department would lead 
with strength and by example, and that we would use every tool 
available to keep the American people safe. 

Now, I never expected that fulfilling these promises would be 
easy. After all, ours is a time of growing demands and limited re- 
sources. And as we have confronted unprecedented threats, new re- 
sponsibilities, and tough choices, the Justice Department, I believe, 
has made historic progress. 

Over the last year, in addition to working tirelessly to protect our 
Nation from terrorism and from other threats, we have reinvigo- 
rated the other traditional missions of the Department. We have 
strengthened efforts to protect our environment as well as our most 
vulnerable communities. We have reinforced our mission to safe- 
guard civil rights in our workplaces, our housing markets, our vot- 
ing booths, and our border areas. We have made strides in ensur- 
ing that our prisons are secure and aimed at rehabilitation, which 
is not merely humane policy, it is smart policy, because reducing 
recidivism makes all of us safer. And as part of our focus on secur- 
ing our economy and combating mortgage fraud and financial 
fraud, the Department has launched and is now leading the Finan- 
cial Fraud Enforcement Task Force that President Obama called 
for last year, using legal tools that have been provided by this 
Committee. 

At the same time, the Justice Department is working to make 
our criminal laws fairer. Last year, we launched one of the most 
comprehensive reviews in the history of the Federal sentencing pol- 
icy. Our guiding objective — ensuring that sentencing practices are 
smart, that they are tough, that they are predictable, and that they 
are fair — is one that I know that every member of this Committee 
shares. I want to thank this Committee and the full Senate for the 
critical step that it took last month in unanimously approving a 
dramatic reduction in the disparity between crack and powder co- 
caine sentences. It was enormously heartening to me personally — 
and I mean this in a personal sense — to see the Committee come 
together in a bipartisan fashion to address this longstanding injus- 
tice. The 100:1 disparity undermined trust in the criminal justice 
system and diverted resources away from the prosecution of large- 
scale drug organizations. These reforms will serve the goals of law 
enforcement while ensuring fairness in sentencing. 

Looking ahead, I hope the Judiciary Committee will help the De- 
partment achieve its goals and meet its responsibilities by con- 
firming the President’s law enforcement nominees more expedi- 
tiously. There are currently 19 United States Attorney nominees 
and 17 United States Marshal nominees awaiting Committee ac- 
tion. A backlog of this magnitude is unusual. I have spoken to the 
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Chairman and the Ranking Member about this concern, and I am 
hopeful that it will be addressed without further delay. 

Every day the dedicated professionals of the Department of Jus- 
tice help to fight our ongoing war against an enemy that continues 
to attack us at home and abroad. Over the past year, I am proud 
to say that the Department, working closely with our partners in 
the intelligence and national security communities, was extraor- 
dinarily successful in disrupting plots, obtaining intelligence, and 
incapacitating terrorists. We detected and disrupted a plot to at- 
tack the subways in Manhattan with explosive bombs that could 
have killed many Americans in what would have been one of the 
most, if not the most deadly attacks since September 11, 2001. 
Najibullah Zazi has already pleaded guilty to terrorism charges in 
this case, and we have also charged several of his associates with 
participating in the plot and related crimes. 

We secured a guilty plea from David Headley for assisting the 
deadly attacks in Mumbai in November 2008 and plotting another 
attack in Denmark. As part of his plea, he has already provided 
valuable intelligence to the Government about terrorist activities 
abroad. 

We have obtained the cooperation of Umar Farouk 
Abdulmutallab, who tried to bomb an airliner landing in Detroit 
last Christmas. Now, although I cannot, obviously, discuss the in- 
telligence that he has provided, I can tell you that it has not just 
been valuable; it has been actionable. 

We convicted Aafia Siddiqui of attempting to murder United 
States military and law enforcement agents in Afghanistan. 
Siddiqui is a Pakistani physicist captured in Afghanistan with ex- 
plosives and information about nuclear, chemical, and biological 
weapons and descriptions of United States landmarks. She later 
opened fire on United States personnel. The Justice Department 
under the Bush administration indicted her in Federal court in 
2008, and she was convicted several weeks ago in New York. 

Now, most of this work was done by career professionals driven 
by no ideology except a loyalty to our Nation and a commitment 
to keeping our people safe. They work hard and, most importantly, 
they get results. Since September 11, 2001, Congress has provided 
the Justice Department broad authorities and significant resources 
to fight terrorism. I believe the Department has used these re- 
sources effectively, obtaining 160 convictions for terrorism offenses 
and 240 convictions for terrorism-related crimes. 

Now, at a time when questions have been raised about the role 
of our courts, it is important to note that most of these convictions 
came during the last administration, which made the criminal jus- 
tice system an integral component of its counterterrorism strategy. 
The Bush administration used the criminal justice system to inter- 
rogate, to prosecute, and to incarcerate terrorists for the same rea- 
son that the Obama administration has: It is an extremely effective 
tool to ensure justice and to protect the security of the American 
people. 

Now, let me be clear. This administration will use every tool 
available to it to fight terrorism. Every tool. This includes both ci- 
vilian courts and military commissions. Indeed, we have already re- 
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ferred six cases for prosecutor in commissions. We will no doubt 
refer other cases as well. 

We have deployed the full extent of our intelligence, military, 
and law enforcement resources to defeat terrorists, and we have 
achieved, I believe, significant results. It would jeopardize those re- 
sults to prohibit the use of the criminal justice system to prosecute 
terrorists, as some in Congress have proposed, and it would seri- 
ously weaken our National security. Instead of pursuing a narrow 
approach to fighting terrorism, we have to be flexible, we have to 
be pragmatic, and we have to be aggressive. And in every cir- 
cumstance, we must choose the weapon that will be most effective. 

That said, I know you all have questions about the prosecution 
of those charged with plotting the 9/11 attacks. No final decision 
has been made about the forum in which Khalid Sheikh Moham- 
med and his co-defendants will be tried. As I said from the outset, 
this is a very close call. It should be clear to everyone by now that 
there are many legal, national security, and practical factors that 
have to be considered here. As a consequence, there are many per- 
spectives on what the most appropriate and effective forum is. 

In making this decision, I can assure you that this administra- 
tion has only one paramount goal: to ensure that justice is done in 
this case. In the pursuit of justice, we will enforce the law, and we 
will protect the American people. 

Today I want you all to know that I continue to value and will 
work to uphold the trust that this Committee has placed in me. I 
also want to reassert my pledge that so long as I have the privilege 
of serving as Attorney General, the Department of Justice will be 
an instrument of our Constitution and a servant of the American 
people, not of any party and not of any political ideology. 

We will continue working to protect our Nation’s security, to ad- 
vance the best interests of the American people, and to strengthen 
the values that have made our country a model to the world. 

I thank you again for this opportunity to discuss the Justice De- 
partment’s essential work, and I am happy to answer any ques- 
tions that you might have. Thank you. 

[The prepared statement of Attorney General Holder appears as 
a submission for the record.] 

Senator Kohl. Thank you, Mr. Holder. We will now embark on 
questions in rounds of 7 minutes. 

The Guantanamo Review Task Force recently completed its re- 
view of the 240 detainees to determine whether each would be 
prosecuted, transferred to another country, or held indefinitely. I 
am pleased to hear that you thoroughly reviewed each case. How- 
ever, in your testimony today, you did not mention if and when you 
plan to close Guantanamo Bay. 

Are you still determined to close that prison? If so, can you give 
us an update on your timeline for doing so? And what do you in- 
tend to do with the detainees who are too dangerous to release but 
for whom you lack sufficient evidence to prosecute? 

Attorney General Holder. It is still the intention of this admin- 
istration to close the facility at Guantanamo. There was, and I 
think still is — maybe not to the degree that it once existed — bipar- 
tisan support for the notion that the Guantanamo facility should 
be closed. It serves as a recruiting tool for those who have sworn 
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to harm this Nation. Both of the men who ran for President last 
year supported the closing of Guantanamo, as did President 
Obama’s predecessor. 

We will close Guantanamo as quickly as we can, as soon as we 
can. The work has been done with regard to the disposition of the 
240 people who were there when we took over the facility. I can 
share those numbers with you about where these people should go. 
One of the things that we have in our budget for next year is funds 
in order to come up with another facility to which these people 
might be transferred, those who cannot be repatriated, and we 
would like to move on that plan, but we need Congressional sup- 
port. 

Senator Kohl. You say you have no timeline. Does that mean it 
might be this year, next year, the following year, the year after 
that? 

Attorney General Holder. Well, one of the things that we need 
is an alternative site, and we have identified a place in Illinois, the 
Thomson family, and we have, as I said, in our budget a request 
for funds in order to open Thomson and to place in Thomson those 
who would be tried, either in military commissions or in civilian 
courts, those who would be held under the law of war, of detention, 
and those who might be temporarily housed there until they can 
be repatriated to some other country. 

Senator Kohl. Are you saying you cannot close Guantanamo Bay 
until you have this other site under your control? 

Attorney General Holder. Yes, we have to have an option, and 
that will require Congressional support for the funding request 
that we have made. 

Senator Kohl. Mr. Attorney General, at a House appropriations 
hearing last month, you said that Osama bin Laden will “never ap- 
pear in an American courtroom.” You further stated that, “The re- 
ality is we will be reading Miranda rights to a corpse.” In contrast, 
General McChrystal said that the military’s goal is to capture him 
alive and bring him to justice, and CIA Director Leon Panetta said 
that should bin Laden be caught, he would be taken to a military 
base and interrogated by U.S. agents. 

Mr. Holder, would you like to explain that comment and clarify 
what the administration has planned if and when, as we all hope, 
bin Laden is captured? 

Attorney General Holder. With regard to Osama bin Laden, 
who is our target one for the United States, our plan is to capture 
him or to kill him. Our hope would be to capture him and to inter- 
rogate him, to get useful intelligence from him about the structure 
of al Qaeda, about al Qaeda’s plans. 

What I said in that hearing was an assessment of, I think, the 
likelihood that we are going to be able to capture him alive. What 
I said was that with regard to that possibility, both in our attempt 
to capture him and from what we know about instructions that he 
has given to the people who surround him, his security forces, I 
think it is highly unlikely that he will be taken alive. But our goal 
is to either capture Osama bin Laden or to kill him. 

Senator Kohl. Mr. Attorney General, the last time you came be- 
fore this Committee, you strongly defended your decision to try the 
9/11 plotters in criminal court in New York rather than in military 
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tribunals. Since then, the President has said that he will review 
your decision. Do you still believe that criminal court is the right 
place for their trial? If they are moved to military tribunals, how 
would you address the concerns that critics have about such tribu- 
nals? 

One month ago, you said that the administration was “weeks 
away.” When can we expect this decision to be made, Mr. Attorney 
General? 

Attorney General Holder. Well, the administration is in the 
process of reviewing the decision as to where Khalid Sheikh Mo- 
hammed and his co-defendants should actually be tried. New York 
is not off the table as a place where they might be tried, though 
we have to take into consideration the concerns that have been 
raised by local officials and by the community in New York City. 
We expect that we will be in a position to make that determination 
in a number of weeks. 

Senator Kohl. Thank you. 

Finally, Mr. Attorney General, throughout my own State of Wis- 
consin, and I am sure all across the country, local law enforcement 
agencies speak about how vital the COPS program is to their abil- 
ity to keep our communities safe. It is a highly effective program 
that has proven to be one of the most cost-effective ways to fight 
crime. Last year, I joined with Senators Feinstein, Leahy, and oth- 
ers in introducing legislation to reauthorize the COPS program and 
make improvements to the administration of the program. 

Can we count, Mr. Attorney General, on your support for this 
legislation? Will you continue to fight for increased funding for the 
COPS program? 

Attorney General Holder. Absolutely. The COPS program has 
historically proven to be one of the most effective ways in which 
the Federal Government can assist its State and local partners. I 
think the historic drops we have seen in crime over the last 10 
years, 15 years, or so is a direct result of the fact that we have put 
more police officers on the street. State and local authorities do not 
necessarily always have the financial capacity to do that, and I 
think the COPS program has been an essential part in allowing 
our State and local partners to deploy more people. 

It would be my hope that even in these tough budgetary times 
we will find a way to make sure that the COPS program remains 
a viable one. 

Senator Kohl. Thank you very much, Mr. Attorney General. 

We turn now to Senator Sessions. 

Senator Sessions. Thank you, Senator Kohl. 

Mr. Attorney General, if there is a problem with U.S. Attorneys 
and Marshals, I hope you will keep us posted on that. I think it 
is pretty clear that the administration has been slow in making 
those nominations. I do not believe there are any objections on our 
side to moving good nominees, and I do not believe Chairman 
Leahy has delayed that. So I think if you look at where the delays 
are, it is lack of nominations. 

With regard to the Khalid Sheikh Mohammed decision, you made 
that decision. You declared in this Committee directly that it was 
going to be tried in New York, and you defended that as an appro- 
priate way. It caused quite a bit of controversy at the time. I un- 
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derstand now the White House has suggested it would not be tried 
in New York, and I guess it makes me a bit uneasy, having served 
in the Department, to have politicians discussing where the cases 
ought to be tried. That is normally the Department of Justice pro- 
fessional prosecutors. 

So what is your position about where the Khalid Sheikh Moham- 
med trial should take place? And are you uneasy that the White 
House is leaking statements about where a criminal case should be 
taken for trial? 

Attorney General Holder. Well, I am not sure there have nec- 
essarily been leaks. I have said myself that the national security 
team is in the process of reviewing where the case might best be 
held. We have to take into consideration in making that 

Senator Sessions. Who is the national security team? 

Attorney General Holder. The national security team includes 
the Secretary of Defense, Secretary of State, people from the intel- 
ligence community — the people who meet with the President every 
Tuesday afternoon to review where we stand around the world 
with regard to our terrorist efforts. 

This is a trial that is unique in the sense that it does involve 
very real national security concerns, and I think the involvement 
of the White House — the national security component of the White 
House as well as the national security team in helping to make 
that determination makes sense. 

I am very jealous in guarding the prerogatives of the United 
States Department of Justice. 

Senator Sessions. Well, I think you should be, and I was a lit- 
tle — I would expect normally if it is under reconsideration that the 
Attorney General should announce it is under reconsideration and 
not politicians would make their announcement. But there is a 
venue problem, is it not, if the case is tried in civilian courts? The 
Constitution limits venue in criminal cases. But if it is tried by a 
military commission, you are not limited in that way. So to try it 
in Illinois, wouldn’t that raise venue questions, for example? 

Attorney General Holder. You are obviously a former United 
States Attorney, and the question that you ask is one that I asked. 
If there were the possibility that we moved this trial, what would 
the possible venues be? And I have received from the people who 
I asked that question a list of places in which the case could be 
tried. 

What I will say is that the Southern District of New York, for 
instance, is a much larger place than simply Manhattan. There is 
also the possibility of trying the case in other venues beyond New 
York. 

Senator Sessions. Well, I just think that the simpler and more 
logical decision would be to reconsider fundamentally and try this 
case where it should be, I think, in military commissions. 

Isn’t it true that the protecting of classified information that can 
be revealed during a criminal trial is a priority of our Government? 
In other words, we do not want to have a trial develop in such a 
way that classified information is revealed to the public. And on 
March 20th of this year, your Department answered questions I 
submitted to them about the danger of revealing classified informa- 
tion and the relevancy of that to criminal court or military commis- 
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sions. You testified there was not much difference, but the March 
20 responses from your Department really tell a different story, cit- 
ing “key differences” in classified evidence protections and military 
commissions trials that are not similarly present in Federal crimi- 
nal law. Were you aware of this information when you testified be- 
fore us in November? 

Attorney General Holder. Yeah. I do not necessarily agree that 
there are fundamental differences between the protections that are 
available in civilian courts and those that might be available in 
military commissions. The modifications that have been made to 
the secrecy provisions really codify, I think, what judges do as a 
matter of routine in civilian court, with one exception, and that has 
to do with the possibility of interlocutory appeals, which, frankly, 
I think is a good idea and perhaps ought to be incorporated into 
what we do on the civilian side. 

Much of the other enhancements that you see with regard to 
military commissions reflect what judges do on the civilian side. 

Senator Sessions. Well, that is not what your responses say. 
They list seven different examples of how the military commissions 
are more effective in protecting intelligence sources and methods 
than a criminal trial. Do you dispute that? 

Attorney General Holder. No. Well, I think that those seven in- 
stances that are listed — I will take your word that is the number — 
as I said, reflect the kinds of things that judges do, not because 
they are obligated to do them by rule or by statute, but because 
they do them in the way in which they interpret the CIPA statute. 

As I said, I do think that the one enhancement that exists with 
regard to the military commissions, about the possibility of an in- 
terlocutory appeal, is something that we ought to consider. And we 
should always be looking at the CIPA statute to see how we can 
make it more effective. 

Senator Sessions. Well, I agree with that, but I would just say 
to you, Mr. Holder, that when you try a person in civilian court, 
you have to give the Miranda warning upon taking them into cus- 
tody. You have to tell them they are entitled to a lawyer, they are 
entitled to a speedy trial, they are entitled to file discovery of the 
Government’s case — all immediately, basically. And when you try 
them, hold them in military custody, you do not have to charge 
them at all because they are a prisoner of war until the war is 
over. But if they have violated the laws of war and committed 
criminal acts, they may be tried, if you choose to try them, in mili- 
tary commissions. It just makes perfect sense to me that these 
cases would be tried there. That is the result of a national con- 
sensus after the 9/11 Commission issued their report. Congress has 
passed legislation to that effect, and the President, one of his first 
acts was to set aside and stop these commissions. And you have 
blocked their progress since then, it seems to me. 

So I think you need to re-evaluate this. I do not think the people 
of New York want this trial anywhere in their State or their city 
or the Southern District. There are many legal questions that will 
arise, so I just hope that you will re-evaluate this — apparently, the 
White House is; I hope that you will — and that we will soon have 
clarity about what the policy of the Department of Justice is. 
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Attorney General Holder. The decision that I made and the de- 
cisions that I will make with regard to the placement of any of 
these trials depends on what is best for the trial. I do this on a 
case-by-case basis with regard to the evidence that we would seek 
to admit, concerns about some of the evidence that might have to 
be admitted, depending on the forum that we would use, the im- 
pact of the use of certain evidence on the intelligence community 
and what it might do for our ability to interact with our allies. 

There are a whole variety of concepts and of things that have to 
be taken into consideration, and what I have tried to do and what 
we will try to do is make these decisions on a case-by-case basis 
with the aim of being most effective in a particular trial and pro- 
tecting the American people. 

Senator Kohl. Thank you, Senator Sessions. 

Senator Feinstein. 

Senator Feinstein. General, I think your last sentence was very 
important, and I think that the degree to which this dialog has es- 
calated is really very unhealthy. Democrats did not do to President 
Bush following 9/11 what is being done to this administration with 
respect to their decisionmaking. And I really regret it, and I really 
find it reprehensible. 

I believe that the best interests of the people of this Nation are 
served by the administration — you, Mr. Attorney General, and the 
President — having maximum flexibility as to in which venue these 
defendants should be tried. 

I have served now on the Intelligence Committee for some 18 
years, on this Committee for over 17 years, and I have never seen 
anything quite like this. The record is ignored. It does not matter 
that the Bush administration brought 200 terrorists to justice 
under Article III courts. It does not matter that the military com- 
missions, which have been fraught with controversy, have convicted 
three, two of whom are out. It does not matter that Zazi pled 
guilty. That was a real threat. That was a real threat to the city 
of New York. The FBI did magnificent work. He pled guilty. David 
Headley is a serious terrorist. He pled guilty. And the fact of the 
matter is that Article III courts have other charges that they can 
use if they do not have the evidence to sustain a pure terrorist 
charge. You should have that option. You should also have the op- 
tion of the military commission. 

I have come to the conclusion that a lot of the attacks are just 
to diminish you, and I do not think you should buy into that at all. 
I think you should remain strong. 

Now, I have had concern about New York City. I am a former 
mayor. I was mayor in the wake of an assassination, a major riot. 
I know what happens inside a city with a lot of scar tissue. And 
that is hard to perceive unless you have been there, done that, and 
understand it. 

So I understand why New Yorkers feel the way they do. I also 
understand why the best interests of our country are served if you 
remain strong and make the decisions based on the legal facts and 
where we best get a conviction. And I just want to urge you to re- 
main strong in that respect. 

The record of the Article III courts in the conviction of terrorists 
in this country is unparalleled, and that is absolute fact. 
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I wanted to ask you a question on indefinite detention, if I might. 
The Immigration and Nationality Act and the PATRIOT Act both 
allow different types of indefinite detention under narrow cir- 
cumstances. I think it is important that the executive branch strike 
the right balance between preserving the rule of law and releasing 
individuals who we know are determined to harm our Nation, and 
this is a difficult area. 

I would like, Mr. Holder, to ask your opinion: In what narrow cir- 
cumstances can the executive branch hold detainees who continue 
to pose a security threat but cannot be prosecuted for past crimes? 

Attorney General Holder. Well, again, we have to look at these 
cases individually. We make these determinations on a case-by- 
case basis. People who we decide should be held under the laws of 
war have the right to a habeas proceeding, so a judge has the abil- 
ity to look and make the determination as to whether or not the 
detention that we seek is, in fact, appropriate. We have won some 
cases in that regard. We have not been successful with others. 
Some are under appeal. Some of the people who have been ordered 
released by judges have been released. 

We use that power, again, with the thought that what we want 
to do is to keep the American people safe and not release people 
who would pose a threat to the United States or not release people 
who we do not think can be placed in other countries and where 
remedial measures can be put in place to ensure that they would 
not pose a threat to our people. 

So we use that power only where we think it can be appro- 
priately used. I think if you look at the number of people that we 
had at Guantanamo, the number of people that we would seek to 
detain in that way is, I think, relatively small. 

Senator Feinstein. Thank you. I have a question here that I 
wanted to ask. I cannot find it. 

About a year ago, we passed legislation with respect to the deten- 
tion of children that are brought to this country not at their re- 
quest but similar to the Elian Gonzalez case. I learned some time 
ago that we have about 5,000 children who at that time were sub- 
ject to serious detention in jail facilities, some of them very, very 
young. And we passed a bill a year ago asking you to do certain 
things, and we have had no response to that. 

Would you take a look at that and see if we can get that show 
on the road, so to speak? 

Attorney General Holder. Yes, I will look at that. The concern 
that you have is one that I have as well. The detention 

Senator Feinstein. These are regulations that have to be imple- 
mented. 

Attorney General Holder. Right, and we will look at that. The 
concern about children and their detention and what that means 
for their development, their separation from parents, I mean, these 
are all things that are, I think, very legitimate concerns, so I will 
look at those regulations. 

Senator Feinstein. All right. Can you give us any kind of a 
timeline? I have waited a year, and if you could give us a 
timeline — a lot of children out there. This has to do with indefinite 
detention. It has to do with guardianship. It has to do with an abil- 
ity to return them to the country if there is a place for them. 
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Attorney General Holder. What I can do is this: Maybe when 
I get back this afternoon to the Department, I will look to see what 
the state of play is, and then if I can, I will promise to get you a 
letter by the end of the week to give you a sense of when it is that 
we can start to do something in a substantive way. 

Senator Feinstein. Thank you. I appreciate it. 

Thank you. 

Senator Kohl. Thank you, Senator Feinstein. 

Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. 

Mr. Attorney General, you have a very tough job, and I respect 
how difficult it is. My time is limited, so I will only be able to pur- 
sue a handful of subjects that I really want to take up with you, 
but I will be submitting several questions for the record. 

One of the questions I will be submitting to you is why you felt 
the need to issue a memorandum to revise prosecutorial guidelines 
for Federal marijuana prosecutions. Congress enacted the Con- 
trolled Substances Act, the CSA, with the specific intent of making 
dangerous drugs illegal. Now, I want to make sure that you, as the 
highest legal law enforcement official in the land, are clear on what 
Congress’ intention was with respect to the CSA, not the White 
House’s vision or agenda of how the Controlled Substances Act 
should be enforced. So I will be looking for a timely response to 
that question. 

But, briefly, I am sure that you are aware of the impending 
deadline for States to comply with the provisions of the Adam 
Walsh Act. As you know, I take a great interest in that Act. Re- 
cently, the President sat down with my good friend John Walsh on 
“America’s Most Wanted” to discuss getting States to comply with 
the Adam Walsh Act. Right now I would like to get your pledge to 
work with me and my colleagues on getting the States and 
SMART, the S-M-A-R-T, on the same page before the July deadline 
without weakening or watering down the Adam Walsh Act. Is that 
OK? 

Attorney General Holder. I will pledge to do that, but one thing 
I would say, Senator, is that we have to work also with the State 
Attorneys General who want to comply with this Act and, when I 
met with them, they expressed concerns about their ability to do 
so. I think we have to make them a part of the conversation as 
well. 

I share your concern. I think that is an Act that we have to have 
fully implemented as quickly as we can and certainly within the 
deadline. But I also think that a part of that conversation ought 
to be the State AGs. 

Senator Hatch. I have no problem with that. That Act is very 
important. It was a tough slog here to get that done and, I think, 
very, very important to have it done. 

Now, before I move to the attempted terrorist attack that tran- 
spired aboard Northwest Flight 253, let me briefly ask you about 
obscenity enforcement. How is this administration enforcing Fed- 
eral law prohibiting sexually explicit material that meets the Su- 
preme Court’s definition of obscenity? 

Attorney General Holder. Well, there is a section within the 
Justice Department, the Child Exploitation and Obscenity Section, 
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that handles these matters. The people who are there are career 
employees who have worked under Republican as well as Demo- 
cratic Attorneys General and I think who do a good job. The 

Senator Hatch. Well, I ask you this question — I asked this of 
your Republican predecessors because, in my judgment, they took 
a misguided and narrow approach to law enforcement in this area, 
so I am concerned. Sorry to interrupt you. 

Attorney General Holder. No, I was just saying that the respon- 
sibility for the enforcement lies in that area, and I think they are 
quite aggressive in the prosecution and detection of these materials 
with a focus on, I think, child obscenity, which does not exclude 
other forms of obscenity that they can look at. 

Senator Hatch. Yes, but there has been a pattern at the Depart- 
ment of Justice to prosecute only the most extreme obscene mate- 
rials. Now, this particular type of material may virtually guarantee 
a conviction, but it is not the most widely produced or consumed 
and, therefore, its prosecution may have very little impact on the 
obscenity industry. So that is what I am concerned about. This ap- 
proach of moving the prosecution line out to the fringe signals that 
material that is just as obscene, though less extreme, is let off the 
hook. I believe that approach is misguided and contributes to the 
proliferation of obscenity that harms individuals, families, and 
communities. 

So I am very concerned about it, and I hope you will really take 
a real look at it because currently there is an Obscenity Prosecu- 
tion Task Force at the Department of Justice. Now, will you allow 
the director of that task force to enforce Federal obscenity laws 
without restricting them to the most extreme obscene material? 

Attorney General Holder. We will certainly enforce the laws 
using the limited resources that we have and go after those cases 
that, as we always do, have the potential for the greatest harm. 
There are First Amendment considerations that have to be taken 
into account, but it does not mean that we will not be serious about 
the enforcement of those laws. 

Senator Hatch. OK. Let me transition and call your attention to 
the Christmas Day bombing attempt of Northwest Flight 253. On 
January 26th, I joined in sending a letter to you regarding the deci- 
sion to charge Umar Farouk Abdulmutallab in Federal court. In 
your response letter back to me dated February 3, 2010, you laid 
out an explanation defending your decision to charge this terrorist 
in Federal criminal court. You further explained that you alone 
made this decision, but you referenced the previous administra- 
tion’s decision to charge Richard Reid and noted the similarity of 
these two cases. 

Now, I would point out that in the Reid case, which occurred in 
December 2001, the military detention system did not yet exist. At- 
torney General Ashcroft did not have the option of military deten- 
tion. However, you do because of the Military Commissions Act. 

In the Military Commissions Act of 2009, Section 950(t), that de- 
fines crimes that can be prosecuted under the military commission. 
One of those crimes listed under 950(t) is hijacking or hazarding 
a vessel or aircraft. Clearly, the actions of this man jeopardized the 
lives of passengers and hazarded the aircraft. 
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Now, did you pursue the feasibility of prosecuting Abdulmutallab 
under a military commission based on Section 950(t) of the Military 
Commissions Act? 

Attorney General Holder. Well, one thing I would say is that al- 
though the military commissions were not in existence at the time 
that Richard Reid was apprehended, law of war detention authority 
certainly did exist at that point. 

With regard to the decision, it was a decision that I made after 
consultation on December the 25th. There were a couple of con- 
versations that occurred with members of the intelligence commu- 
nity. And then on January the 5th, in a meeting that we held in 
the Situation Room, I laid out for members of the intelligence com- 
munity as well as the defense community the decision, the thought 
that I had about pursuing this in the criminal sphere, and there 
were no objections raised to that. 

The decision that was made with regard to Mr. Abdulmutallab 
was to place him in an environment, in a forum in which we could 
most effectively try the case. I think the decision that was made 
has been shown to be the right one given the fact that we had the 
ability to get information from him in that 1 hour interaction im- 
mediately after he was apprehended and then the information that 
he has since provided as a result of his decision to cooperate with 
the Federal Government. 

Senator Hatch. Well, Mr. Chairman, my time is up. I appreciate 
your service and I appreciate your answers. I will submit a number 
of questions for you. 

Attorney General Holder. Thank you. 

[The questions of Senator Hatch appears under questions and 
answers.] 

Senator Kohl. Thank you, Senator Hatch. 

Senator Feingold. 

Senator Feingold. Thanks, Mr. Chairman. 

The Committee is well aware of my support for Federal court 
trials, let me simply echo what Senator Feinstein said so well. Con- 
tinued strength on your courageous actions in this regard. I have 
a statement that discusses that issue, and I would ask that it be 
placed in the record so I have time to discuss other topics. 

Senator Kohl. Without objection. 

Senator Feingold. Thank you, Mr. Chairman. 

[The prepared statement of Senator Feingold appears as a sub- 
mission for the record.] 

Senator Feingold. Let me also take a moment to compliment 
you and Assistant Attorney General for Antitrust Christine 
Varney. Under your and her leadership, the Antitrust Division of 
the Department has made it clear, after many years of neglect, 
that enforcement of our antitrust laws is a priority for the Depart- 
ment, and I am especially grateful for the Department’s focus on 
agriculture issues in partnership with the USDA, and I was very 
pleased to hear the Department will be holding a dairy workshop 
in Wisconsin in June. It means a great deal to our producers and 
others in the State of Wisconsin. 

Let me turn to a couple other things. 

Senator Kohl asked you about the COPS program. As you know, 
I strongly support that program and other Federal law enforcement 
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assistance grant programs. I hear repeatedly from law enforcement 
in Wisconsin just how important these grant programs are, particu- 
larly during tough economic times. The COPS hiring grants in the 
Recovery Act allowed my state to hire or rehire 58 police officers, 
and these were certainly needed in the jurisdictions where they 
were provided, but I do think it is important that these dollars are 
distributed fairly between cities and counties. In meetings I have 
had recently with Wisconsin law enforcement, it was brought to my 
attention that Wisconsin’s sheriffs received zero COPS hiring 
grants through the Recovery Act. 

Law enforcement everywhere is forced to do more with less these 
days, but this struck me as a bit of an unfair outcome for counties 
in my State. It is my understanding the Department is looking at 
possible changes to the grant methodology. Just a bit, sir, on the 
status of that review. How quickly can we expect it to be modified 
and sort of updated on that effort? 

Attorney General Holder. Well, quickly, before I go through 
that, you are absolutely right that there is a focus in our Antitrust 
Division on the whole question of agricultural concerns. I will be 
attending, with Secretary of Agriculture Vilsack, a number of fo- 
rums around the country. I think we have five scheduled; we have 
done one already in Iowa with Senator Grassley. 

With regard to the question of the allocation of COPS funds, I 
think sheriffs — I think my numbers are correct here — got about 17 
percent of the money that was awarded last year. We are in the 
process of looking at the allocation formula that we use. It was gen- 
erally based on what the economic condition was in a particular ju- 
risdiction, what the crime rates are in that same jurisdiction. 

I have talked to representatives of the sheriffs’ communities, and 
they raise, I think, very legitimate concerns. And so as we con- 
struct the methodology that we are going to be using next year, we 
will take that into consideration. And I would expect that we will 
probably have a determination made over the next few weeks as 
to what exactly the formula is going to be. 

Senator Feingold. Thank you. 

Prosecutors and public defenders in Wisconsin have been telling 
me that they are having a harder and harder time attracting and 
retaining qualified attorneys in their offices. Many of these public 
servants have had to resort to taking a second job to pay off their 
law school debt. I am told that local prosecutor and public defender 
offices typically have attrition rates between 30 and 50 percent. 
This is obviously a serious problem in our criminal justice system 
and one of the many reasons I was a supporter of the John R. Jus- 
tice Prosecutor and Defender’s Incentive Act, which created a much 
needed student loan repayment program for prosecutors and public 
defenders. It was enacted in 2008 thanks in large part to the lead- 
ership and hard work of Senator Durbin, but DOJ has yet to issue 
guidelines to enable the States to solicit applications for loan as- 
sistance. 

Can you tell me a bit about, update me on the status of our ef- 
forts to launch this? When do you expect that prosecutors and pub- 
lic defenders will be able to start applying for assistance? 

Attorney General Holder. Well, even in these difficult economic 
times, I think the wisdom of that Act is from my perspective rel- 
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atively obvious. I have been concerned about the state of indigent 
defense. We have talked about that on a great many occasions. I 
am also concerned about what I hear from people who work on the 
other side, from prosecutors at the State and local levels. To the 
extent that we can come up with ways in which we can be of finan- 
cial assistance to these groups, I think we need to do so. 

So let me get back to the Department and see where we stand 
with regard to our loan assistance programs and regulations, and 
I will assure you that this is something that for me, given the trav- 
els that I have had a chance to do over these past 14 months, this 
is really a priority. I am really concerned about the state of our 
local criminal justice system and the ability to hold onto good peo- 
ple who only want to serve their communities. There are economic 
considerations that are driving good people out of the system. 

Senator Feingold. Thank you for that statement, and I will have 
a continued interest in this. 

Law enforcement and corrections staff have long known that peo- 
ple with mental illness are significantly overrepresented in our 
prisons and jails. Our jails and prisons were never intended and 
are not equipped to be treatment facilities for the mentally ill, but, 
unfortunately, that is what they have often become. 

Wisconsin has started looking at this issue and recently con- 
vened a task force of law enforcement officers, corrections staff, dis- 
trict attorneys, State legislators, and social service providers with 
the goal of developing a strategic plan to improve Wisconsin’s re- 
sponses to people with mental illness in the criminal justice sys- 
tem. This initiative would not have been possible without the lead- 
ership of our Chief Justice in Wisconsin, Shirley Abrahamson, who 
was able to obtain some funding for the Council for State Govern- 
ments to organize this task force. 

As I understand it, the council received Department funding for 
this and other mental health initiatives as a result of the Mental 
Illness Offender Treatment Crime Act. And while I was pleased 
that Wisconsin received some assistance for this initiative, it was 
one of just four States that received the aid out of more than 30 
States that applied for assistance. We have historically allocated 
few resources to deal with this complicated problem, yet funding 
for mental illness programs is one of the most competitive grant 
programs in the Department. 

Despite the high demand, the President’s budget proposes con- 
solidating this important program with the drug courts program, 
and I am concerned that that will mean not enough resources for 
either program. 

Sir, why was that recommendation made? 

Attorney General Holder. Well, I think what we have tried to 
do is, again, in these very difficult economic times, to come up with 
ways in which we can be most effective in distributing the limited 
funds that we have. The concerns that you raise are indeed very 
legitimate ones. We are very concerned about the way in which we 
have de-institutionalized our facilities and put so many people who 
I think would do much better in institutions that were well funded 
and well run, and instead we put them in the criminal justice sys- 
tem. I saw that as a judge here in Washington, DC. 
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What we have tried to do and what we continue to try to do is 
to come up with ways in which we can help our State and local 
partners and help our fellow citizens deal with issues that they 
have to confront. 

Putting those two together, it seemed to us to identify ways in 
which we could consolidate those people who have drug problems 
and come up with alternatives to simply trying them and incarcer- 
ating them and to also deal with people who have mental issues 
and come up with ways in which we can help them other than by 
incarcerating them. 

We will do the best we can with the resources that we have, but 
the concern that you raised I think is a very legitimate one and one 
that I think as a society we need to focus more attention on. I have 
witnessed this, as I said, as a judge, and I am very, very concerned 
about the way in which we treat the mentally ill and the desire to 
put them in the criminal justice system. 

Senator Feingold. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Kohl. Thank you, Senator Feingold. 

Senator Grassley. 

Senator Grassley. I thanked you privately and I want to thank 
you publicly for having the hearings that you are having around 
the country on enforcement of antitrust or review of antitrust and 
agriculture. That is not the point of my questions, but I thought 
I ought to start out there on a very positive note. 

[Laughter.] 

Attorney General Holder. That is always appreciated. 

Senator Grassley. At the last oversight hearing, I asked you for 
a list of political appointees who previously represented detainees 
or advocated on their behalf. I think it was a very simple request, 
and you said, quote-unquote, that you would consider it. Since 
then, we have had a back-and-forth exchange with two letters 
signed by all Republicans on this Committee. Your staff has re- 
fused to provide the information, and yet the Justice Department 
managed to verify or provide names to Fox News. 

You said this inquiry has called into question the integrity of po- 
litical appointees at the Department, so I want to make clear that 
I am not here to call into question the integrity of any employee 
of the Department. In fact, I agree with the Department’s view that 
personal attacks on the Department employees are inappropriate. 

My inquiry, though, seeks to understand who is advising you on 
these decisions given the serious impact these issues have on our 
National security. These questions are about transparency, about 
openness, and about accountability. The platform positions Presi- 
dent Obama ran on in 2008 and which culminated in a Presidential 
Memorandum on Openness and Transparency in Government that 
he assigned January of last year. 

So a very simple yes-or-no question: Would you provide the 
names of political appointees at the Department who have pre- 
viously represented detainees or advocated on detainee issues? 

Attorney General Holder. With all due respect, Senator — and I 
know that your request comes from what I will call a good place. 
Yours was an honorable request, and the hesitance that I had I 
think has been borne out by what I have seen. 
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There has been an attempt to take the names of the people who 
represented Guantanamo detainees and to drag their reputations 
through the mud. There were reprehensible ads used to question 
their — in essence, to question their patriotism. I am not going to 
allow these kids, I am not going to be a part of that effort. And 
so, with all due respect, their names are out there now; the posi- 
tions that they hold are out there. That has all been placed in the 
public record. I am simply not going to be a part of that effort. 

I will not allow good, decent lawyers who have followed the 
greatest traditions of American jurisprudence, done what John 
Adams did, done what our Chief Justice has said is appropriate, I 
will not allow their reputations to be besmirched. I will not be a 
part of that. 

Senator Grassley. Well, remember that this is a request from 
this Committee, and I think all the people on it were very sincere 
about it. So I will move on. 

You recently said that attorneys representing unpopular clients 
are patriots. I want to comment, though, that I doubt that you 
would share the same feeling for lawyers who represent the Mafia, 
and I doubt that you would hire them in the Justice Department. 

The Department’s response said that the Department of Justice 
does not keep a centralized data base of recusals, and it is the 
honor of the employees to recuse themselves. 

Now, you know that large law firms like ones you have served 
in have conflict committees and procedures in place to ensure that 
rules are followed. Why shouldn’t the Department of Justice, not 
just under your leadership but under leaderships before you, have 
some centralized system, a conflict system as private firms have? 

Attorney General Holder. I think that is actually a legitimate 
concern that you raise, and that is something that I think is wor- 
thy of consideration, because you are right that there is within cer- 
tainly the law firm that I was a member of such a data base. And 
that I think is something that we can consider at the Department. 

Senator Grassley. I want a Freedom of Information question 
and discussion with you. On January 21, 2009, President Obama 
issued a Presidential memorandum to the heads of all executive de- 
partments and agencies regarding Freedom of Information. That 
memorandum stated, “All agencies should adopt a presumption in 
favor of disclosure,” and then directed you to issue new FOIA 
guidelines, which you issued March 19th last year. Your guidelines 
stated that, “An agency should not withhold information simply be- 
cause it may do so legally.” They also limited when the Justice De- 
partment would defend the denial of FOIA requests. I believe the 
guidelines were a good step in opening up Government and hon- 
oring President Obama’s pledge for transparency. 

However, when the Department posted the annual FOIA report 
back in March, the facts, I think, painted a very different picture. 
An analysis by the Associated Press found that in fiscal year 2009 
Government agencies cited FOIA exemptions 468,000 times com- 
pared to 312,000 times in fiscal year 2008. One exemption, (b)(5), 
was used almost 71,000 times in fiscal year 2009 compared to 
47,000 times in fiscal year 2008, and all of this occurred despite a 
total decrease in FOIA requests in fiscal year 2009. These num- 
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bers, I think, ought to be shocking to anybody that talks about 
transparency. 

So what is the reason — I am going to ask two questions. What 
is the reason for the substantial increase in the use of FOIA ex- 
emptions by this administration? And if the use of exemptions con- 
tinues to increase in fiscal year 2010, what will you do to person- 
ally ensure that agencies are more transparent and responsive to 
the public’s right to know and to what the President says he wants 
his executive branch of Government to do? 

Attorney General Holder. The President has been clear, and I 
think in the regulations that I issued I was clear, that FOIA and 
the release of information, the desire for transparency is something 
that is critical to this administration. The statistics that you have 
cited are indeed troubling. I am not exactly sure what the reason 
is, but I think it requires some further examination to ensure that 
those people who are responsible for making FOIA decisions are 
doing so in a way that is consistent with the desires of the Presi- 
dent and the directions that I have issued. 

We will review that and see what has happened. I can assure 
you, though, that the President is sincere, I am sincere, in trying 
to make sure that we are responsive — or more responsive to FOIA 
requests. 

Senator Grassley. I hope you will send your message to all the 
agencies from the President. I am done. 

Senator Kohl. Thank you, Senator Grassley. 

Senator Durbin. 

Senator Durbin. Mr. Attorney General, thank you. 

In response to Senator Grassley’s inquiry — and I respect the Sen- 
ator from Iowa very much — I want to thank you. I think it was a 
courageous position you have taken, and the right one. History tells 
us that it was the Supreme Court that ruled that the Guantanamo 
detainees had the right to file petitions of habeas corpus. It was the 
Bush administration which said that they had the right to counsel. 
And the argument being made from the other side of the aisle, and 
their inspiration in Fox News, is that if anybody decides to rep- 
resent a Guantanamo detainee, they disqualify themselves from fu- 
ture Government service because they cannot be trusted. 

You know, if that is the premise of our system of justice that 
legal representation or possible inclinations toward one party over 
another disqualify you, where does it end? Does it end with pros- 
ecutors who fail to prosecute? Does it end with judges who may 
rule in favor of a defendant? I think you are standing up for a very 
fundamental principle and rule of law here that does go back to 
John Adams and the earliest days of this Nation, and I thank you 
for doing this. The men and women who have had the courage to 
stand up as professionals who have taken an oath to represent not 
only their clients but defend our Constitution and laws have the 
right to that kind of a defense, and I thank you for the courage to 
do so. 

And I hope the record will reflect it was the Bush administration 
that said Guantanamo detainees have the right to counsel. This 
was not a decision made by the Obama administration. It was the 
right decision by the Bush administration. Let me add that, too. 
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On Miranda warnings, I think you are well aware — and we 
should say on the record — there is a lot of question here about 
using Article III courts for fear of giving a Miranda warning to a 
person. What was the policy of the Bush administration when it 
came to Miranda warnings for suspected terrorists arrested in the 
United States? 

Attorney General Holder. I do not think it was fundamentally 
different from the policy that we now have in place, and one thing 
I think people have to understand is that the giving of Miranda 
warnings does not necessarily mean that the flow of information 
stops. In fact, I think a good case can be made that once people 
get Miranda warnings, the information flow continues, or that if it 
stops temporarily, once a lawyer is introduced, a defense lawyer is 
introduced into the mix, that lawyer then counsels his client, espe- 
cially in terrorism cases, and given the really lengthy sentences 
that somebody faces in an Article III proceeding, that lawyer works 
to convince the client to cooperate with the Government. So Mi- 
randa warnings are not necessarily ones that have a negative im- 
pact on our ability to gain intelligence. 

Senator Durbin. Let us go back to a well-known case that has 
resulted in all of us taking our shoes off at airports: Richard Reid, 
the Shoe Bomber. How long after he was detained by the Bush ad- 
ministration’s Department of Justice was it before he was given a 
Miranda warning? 

Attorney General Holder. I think it was within a few minutes. 
I am not exactly sure. 

Senator Durbin. Five minutes is what the record reflects. Under 
the Bush administration, the Shoe Bomber within 5 minutes was 
given his Miranda warnings. That was the standard. And now to 
argue that a Miranda warning is somehow unwise, unsafe for 
America, is to ignore the obvious. 

And what about the intelligence leaks? That is the second argu- 
ment made about Article III courts, that you cannot successfully 
prosecute a terrorist in court without running the risk, if not in 
fact disclosing sensitive intelligence. What was the record under 
the Bush administration? 

Attorney General Holder. The administration I think did quite 
well in trying cases in Article III courts and used CIPA to prevent 
the dissemination of information, of secret information from any of 
those proceedings. 

Senator Durbin. And one of the leading prosecutors in America, 
the U.S. Attorney for the Northern District of Illinois, Patrick Fitz- 
gerald, who was in charge of the prosecution in the Southern Dis- 
trict of New York of the African terrorist, said afterwards that he 
can do this without disclosing intelligence information following the 
law, backed up by others who had been through the same experi- 
ence. 

Have you had complaints from U.S. Attorneys when you have 
considered Article III prosecutions that somehow that may jeop- 
ardize and disclose intelligence information? 

Attorney General Holder. No, I have not had that complaint, 
and I think our history shows that Article III courts are capable 
of trying cases without putting at risk intelligence sources and 
methods. The same is true, I think, of military commissions. 
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Senator Durbin. Well, and that would be an option that you 
would protect, if you could make the choice. 

Attorney General Holder. Right. 

Senator Durbin. Let me ask you this for the record, and it has 
been said by others: If you look at the scorecard since 9/11, how 
many successful prosecutions and convictions of terrorists have 
taken place in Article III courts under the Bush administration and 
Obama administration, and how many have taken place in military 
commissions? 

Attorney General Holder. Well, I think we have had close to 400 
successful prosecutions on the Article III side and three in the mili- 
tary commission side. 

Senator Durbin. So those who are arguing that we should shift 
all of these prosecutions to the military side would have to stop and 
explain why this dramatic record of success in Article III courts 
should be rejected at this point. 

Now, let me ask you about the sensitivity of the people of New 
York with KSM. Tell me what is going through the mind of the ad- 
ministration and your mind when you think about that prosecution 
in that city after all that it has been through. 

Attorney General Holder. Well, one thing I think we have to re- 
member is that, contrary to what somebody said, there was an ini- 
tial negative reaction to that decision, it is quite the contrary. I 
think when one looks at the initial reaction from people in New 
York, the reaction actually was a positive one. 

That being said, as we are making this determination, we want 
to take into consideration what we have heard from the mayor, 
what we have heard from elected officials in New York City, what 
we glean from the people of the city that is evidenced in a number 
of ways, and try to come up with a way in which we can come up 
with a forum that will be most effective with regard to that case, 
whether it is a military commission or an Article III trial in New 
York City or in some other place. 

Senator Durbin. I want to make it clear that I am not creating 
or trying to cast any kind of negative impression about military 
commissions. I know Senator Graham and others have worked 
closely, and I do believe that it is a viable alternative that you 
should have at your disposal. 

Is it not true, though, that under the procedural rules of military 
commissions there are some limitations compared to Article III 
courts, for example, when it comes to capital offenses? 

Attorney General Holder. Yes. In an Article III court, you can 
certainly — a person can plead guilty to a capital offense. That is 
not allowed in the military commissions. 

Senator Durbin. There would have to be, in fact, some trial even 
if they wanted to plead guilty under those circumstances. 

Let me ask one last question, or I suppose I have run out of time 
here, but let me thank you and let me try to reiterate what Senator 
Feinstein and Senator Feingold have added. I do not believe that 
our system of justice should be driven by fear and anger, and that 
appears to be a driving force among some political camps in this 
country. If we are going to be strong as a Nation, we will not be 
quivering in fear and reacting irrationally in anger. We are going 
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to stand by the rule of law and stand by principles that have guid- 
ed us for a long time. 

I thank you for your leadership. 

Senator Kohl. Thank you, Senator Durbin. 

Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. 

Thank you, Mr. Attorney General, for coming. This has been a 
very good discussion about some difficult issues, but one thing I 
would like to reiterate is that President Obama said the Nation 
was at war with al Qaeda. Do you agree with that? 

Attorney General Holder. Yes. 

Senator Graham. I would just urge you to remain strong in that 
thought process because some people do not believe we are at war. 
Some people are just as patriotic as I am, but they believe we 
should be using the law enforcement model exclusively, and I think 
that is a formula for disaster. And there are some people who say 
you can never use Article III courts, and I disagree with them. 
Quite frankly, there could be times when an Article III court would 
be a superior forum. In my view, a financier of al Qaeda, you might 
want to take them to an Article III trial because you have more 
charging possibilities. Every al Qaeda operative is not at the same 
level as the next, so I agree with the idea of flexible, pragmatic, 
and aggressive. That is your standard. So I am one Senator on the 
Republican side who has not objected to Article III courts being 
used in a flexible, pragmatic, and aggressive fashion. 

Now, when one is at war, we have to realize that the rules are 
different than fighting crime. Do you agree with that? 

Attorney General Holder. That the 

Senator Graham. The law of war is different than normal crimi- 
nal law in certain aspects. 

Attorney General Holder. In certain aspects, yes. 

Senator Graham. When we capture someone on the battlefield, 
under the law of war we have no obligation to read them their Mi- 
randa rights. Is that correct? 

Attorney General Holder. That is correct. That is not typically 
done, but even in the Bush administration, a small, small num- 
ber — 

Senator Graham. I totally agree that if you are going to charge 
someone under domestic criminal law, you should read them their 
rights. I would just urge my colleagues to understand that when 
you are fighting a war and you capture people on the battlefield — 
and the whole world is the battlefield, in my view — the primary 
goal is to find out what they know about enemy operations, get 
them off the battlefield, then reserve prosecution decisions later. So 
I hope we do not criminalize the war and we will remain flexible, 
pragmatic, and aggressive. 

There are 48 people at Guantanamo Bay, I believe, that this ad- 
ministration has identified that are going to be held under the law 
of war on an indefinite basis because they present a national secu- 
rity threat, but the evidence is such you would not take them to 
a criminal proceeding with a military commission or Article III 
courts. Is that correct? 

Attorney General Holder. Yes, I am just checking the numbers 
here. That is correct that there are 48 detainees who we have de- 
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termined are too dangerous to transfer and not feasible for prosecu- 
tion. 

Senator Graham. I want to, one, stand by you in that decision. 
I think it is a rational, logical decision, not generated out of fear 
or revenge, but out of necessity. We are not fighting crime. We are 
not fighting the Mafia. We are fighting an international, sometimes 
unorganized, organization called al Qaeda who is bent on our de- 
struction, and some of these people need to be held under our val- 
ues, under the law of war, with due process, but we should not 
view what they did as a common crime but as a military threat. 
And it is my understanding that every detainee, whether held 
under the law of war or not, will have their day in an Article III 
court. There is a habeas proceeding available to every detainee at 
Guantanamo Bay. Is that correct? 

Attorney General Holder. That is correct. 

Senator Graham. And one of the judges recently granted a ha- 
beas petition to an alleged member of al Qaeda who confessed to 
being a member of al Qaeda, who swore allegiance to al Qaeda in 
the 1990’s, but the judge decided to grant the habeas petition be- 
cause the Government could not prove on the day of capture in 
2001 they were still a member of al Qaeda. 

It is my view, Mr. Attorney General, that we need to reform our 
habeas procedures and that a presumption should follow the de- 
tainee that once you are a member of al Qaeda, proven that on the 
day of capture, there would be a presumption that you are still a 
member of al Qaeda, and the court could hear evidence otherwise. 
This is just an example of why the Congress, in my view, ladies 
and gentlemen, needs to get more involved. So hang firm, stand 
strong, be fair, be aggressive, be pragmatic, but do not lose sight 
that we are at war. 

Now, when it comes to confinement facilities, I share the Presi- 
dent’s concern that Guantanamo Bay has become an iconic image 
used against our troops in the field, and it would be preferable, in 
my view, to have a new facility that starts over and is not tainted 
by the past of Guantanamo Bay even though it is a well-run, se- 
cure facility now, and I would like to work with you in that regard. 
And I am losing the audience, apparently, but that is OK. 

Now, when it comes to future captures, where would we put 
someone that was captured in Yemen that we believed to be a 
member of al Qaeda? Where would they be detained? 

Attorney General Holder. Well, that is one of the issues, I 
think, that we have to wrestle with. It depends on, you know, what 
we ultimately want to 

Senator Graham. Since my time is short, we are basically a Na- 
tion without a viable jail. This President is probably not going to 
send new people to Guantanamo Bay. Is that a fairly accurate 
statement? 

Attorney General Holder. That is certainly something we would 
try to avoid. 

Senator Graham. Right. And if you send these people to Bagram 
Air Base, you are going to bring the Afghan Government down. So 
to my colleagues who think that we can close Guantanamo Bay and 
send them to Afghanistan and the Afghan Government becomes 
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the American jailer, I think you are making a serious mistake in 
the war on terror. Do you agree with that? 

Attorney General Holder. I think we have to come up with op- 
tions, and I think we need to work with the Congress to try to de- 
velop what those options might be. 

Senator Graham. This is music to my ears because I think we 
do, also, because we are fighting a war, we do not have a viable 
jail. Some people say use Guantanamo Bay, it is safe and secure. 
I would argue listen to the commanders, see if we can find a better 
jail that would meet the needs of this unique war on terror. 

So at the end of the day, I think the decision to prosecute KSM 
in civilian court was a mistake. The fact that you are being flexible, 
pragmatic, and aggressive is the right track to take. And I would 
urge you to work with the Congress to see if we can fashion deten- 
tion policy that allows us to be at war within our values, allows 
you to use Article III courts when appropriate, but never lose sight 
of the fact that if you are a member of al Qaeda, you have not vio- 
lated our immigration laws; you are a continuing threat to the 
world. And the idea of holding someone with due process who is a 
member of al Qaeda until they die in jail is OK with me, because 
we have done it in every other war. But this is a war without end, 
so I am willing to do more than we have done in past wars, as long 
as we do not lose sight of the fact we are at war. 

Thank you for your service, and I look forward to working with 
you as we solve these very difficult problems. 

Attorney General Holder. Right. Thank you, Senator. 

Senator Kohl. Thank you, Mr. Graham. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman, and thank you, At- 
torney General, for your service. 

I just want to go over a little bit. I know New York came up in 
questions. Senator Durbin and then Senator Feinstein said some- 
thing. And I just agree with what she said from her experience as 
a mayor, how difficult it would be handling a trial in a densely pop- 
ulated area. I know you have said you have not yet ruled it out. 
I hope you will. The overwhelming consensus in New York, as you 
know, is that it should not be there, and I just strongly urge you 
to make sure that that does not happen and to find a better alter- 
native. 

Attorney General Holder. Senator, if I could just interrupt, 
what I said was that it has not been ruled out but that we would 
take into consideration obviously the expressions of the political 
leadership there as well as what we are able to glean from the pop- 
ulation in making that determination. So I want to make sure that 
that is a part of what I have said. 

Senator Schumer. OK. I appreciate that. I am going to move on 
here to other areas in New York which are having other kinds of 
problems. 

What we have found throughout the country, I think, the Gang 
Intelligence Center’s 2009 Gang Threat Assessment found that 
gangs are increasingly migrating from urban areas to suburban 
and even rural communities. Unfortunately, there are two commu- 
nities in New York that are all too familiar with this problem: 
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Newburgh in the Hudson Valley and Brentwood, Suffolk County, 
on Long Island. 

The situation in Newburgh has become shocking over the past 
year. There are reports of shoot-outs in the town streets, strings of 
robberies and gang assaults with machetes. Homicides are up, rape 
is up, robbery is up, gun crimes are up, and anecdotal evidence 
suggests that the gangs in the area have started to target the 
schools, which is what gangs often do, to recruit new members. So 
Newburgh could very much benefit from increased Federal help 
and resources. 

So my question is: Would you agree to go to Newburgh yourself 
or send a high-level official with expertise in this area to meet with 
local law enforcement and community leaders to work on decreas- 
ing this increasing gang presence? 

Attorney General Holder. Yes, I would agree to have somebody, 
if not myself, go to Newburgh for the purposes that you indicated. 
But I would also want to make clear that the United States Attor- 
ney for the Southern District of New York has been focusing atten- 
tion on the problem in Newburgh, has been working with the local 
officials there as well. And I think that we will see shortly some 
of the results of that work. But I will not preclude 

Senator Schumer. I think we need all levels. The U.S. Attorney 
obviously, I have been — you know, our office has been in touch with 
his. But we need some Washington presence as well. 

Attorney General Holder. That is fine. 

Senator Schumer. I appreciate your agreement to either you or 
a high official expert in this to come and help us. 

The second question, related: A local newspaper in the Hudson 
Valley, the Times Herald-Record, reported that the FBI has 
brought Newburgh’s violent gang situation to the attention of the 
White House because it was a serious example of what is hap- 
pening with gangs. Will you commit to having the appropriate 
agencies in your Department examine the violence in Newburgh to 
determine whether increased Federal resources are warranted, as 
I believe they are? 

Attorney General Holder. Yes, we are committed to that. I think 
that you will see that we have, in fact, been doing that. The prob- 
lem that you note in these two communities is, as you say, acute 
and is worthy of Federal attention and Federal assistance to the 
local authorities who are trying to do the job but I think need some 
help. 

Senator Schumer. Yes. I am not being critical. 

Attorney General Holder. And I am not either. 

Senator Schumer. I am just saying they need additional help. 

Let me go to Brentwood, just similar problems: 50 arrests of 
gang members since December, 9 violent killings last year — in a 
small community, that is a heck of a lot — 5 killings since this Janu- 
ary in Brentwood and the surrounding areas. And the FBI did re- 
cently brief my staff on gang activity in Brentwood. I was pleased 
to hear that the FBI and other Federal partners are working close- 
ly now with local law enforcement. They have met with the commu- 
nity leaders. They are increasing resources significantly to fight 
gangs in the area. 
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So could you please elaborate on the work and involvement of the 
Department in Brentwood? Could you speak to what you are learn- 
ing from those efforts? And, finally, given the gang threat assess- 
ments area of increasing gang migration to non-urban areas, would 
you elaborate on the work of the Department to increase Federal 
resources generally to fight gangs in these non-traditional areas? 

Attorney General Holder. I think the gang problem is a very se- 
rious one. We have seen gangs that were centered in one city be- 
come national in their scope, national in their reach. We have seen, 
as you have indicated, a migration of gang activity from cities to 
rural and to suburban areas. And we in law enforcement have to 
adapt to that and break old models, old ways of thinking. Gangs 
are not simply an urban phenomena anymore. 

With regard to Brentwood, I know that the FBI has given atten- 
tion to that problem, as you have indicated. Our hope is that 
through our cooperation with the local authorities there, we could 
have a meaningful impact on the problem that has unfortunately 
afflicted the Brentwood area. 

Newburgh and Brentwood are — you know, I am a New Yorker — 
two wonderful communities, and I think what we have seen there 
is unfortunately too typical of what we are seeing, increasing num- 
bers of 

Senator Schumer. Anything specific you can let us know about 
Brentwood? 

Attorney General Holder. Well, there are operational concerns 
I have with regard to revealing too much other than to say that 
the FBI is involved in a meaningful way with regard to the Brent- 
wood problem. And, again, I think this is something that will bear 
fruit in a relatively short period of time. 

Senator Schumer. If my office could get a briefing on some of 
those, that would be very helpful. 

Attorney General Holder. Sure. 

Senator Schumer. I do not have any more questions, so I will 
yield back my time. 

Senator Feinstein [presiding.] Thank you very much, Senator. 

Senator Kyi. 

Senator Kyl. Thank you, Madam Chairman. 

I, too, am going to first address some local issues, Mr. Attorney 
General. I am very disappointed that the administration appears to 
be putting a very low priority on securing our southern border. Vio- 
lence there is escalating exponentially. Thousands of people have 
been killed just south of the border by drug cartels. Last week, Ari- 
zona buried a very fine citizen, a rancher in Cochise County, Rob- 
ert Krentz. The violence is spreading, and yet action that I have 
requested from you and from the Secretary of Homeland Security 
is lacking. 

Let me back up. I am talking about Operation Streamline for 
which both the Department of Justice and the Department of 
Homeland Security have responsibility. Last Friday, I visited the 
Yuma sector of the border and heard the tremendous success that 
Operation Streamline has brought to that sector of the border, 
similar to the Del Rio, Texas, sector. There is virtually no illegal 
immigration occurring there now. Part of it is because of a double 
and in some cases triple fence with adequate Border Patrol agents. 
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Part of it is the deterrent effect of Operation Streamline, which 
puts even first offenders in jail for at least a couple of weeks, and 
it can be up to a month or maybe even longer, depending on how 
many times people have crossed the border. 

Now, this takes some resources from the Department of Justice, 
and I have asked you, when I met with you before your nomination 
hearing in 2009, about the funding for that. I discussed it again 
with you at your nomination hearing on January 15, 2009. We dis- 
cussed this because the Department of Justice needs to provide the 
funding for certain elements of it. I asked you what resources were 
necessary for the Marshals Service, the courthouse renovations 
that may or may not be necessary, certain administrative costs — 
criminal clerks and those kinds of things, potentially additional 
judges, some additional detention spaces, though there appear to be 
plenty of opportunities to rent detention spaces. All of this would 
fall under the Department of Justice jurisdiction. I have gotten no 
response to these repeated requests. 

So, finally, I attached an amendment to the fiscal year 2010 De- 
partment of Homeland Security appropriations bill that requires 
collaborative — the Department of Justice and the Department of 
Homeland Security to provide a report to us on what these costs 
are. That report was due from you and Secretary Napolitano on 
December 27th of last year. 

In a response to me in March from questions I submitted on De- 
cember 9th of last year, Secretary Napolitano wrote that, “The re- 
port is in the final stages of review process, and we anticipate Con- 
gress will receive it in the near future. Still have not received the 
report. 

It is my understanding — and I would love for you to be able to 
verify that this is not true — that the Department of Justice has not 
been fully cooperative in providing the information necessary to 
complete the report. The Department of Justice is the chief law en- 
forcement agency of the country responsible for seeing that the 
laws are obeyed, and that would assume also itself complying with 
laws, which has not been done here. 

When can we expect to get the report, No. one? Second, do you 
support Operation Streamline or not? Will you support funding 
necessary — will you identify the things that would need to be done, 
and will you support that funding, including by making requests 
for the next budget of the administration to provide for funding 
necessary to both expand Operation Streamline to other sectors, in- 
cluding the Tucson sector of the border, where just about half of 
all of the illegal immigration is now coming through the southern 
border? 

Attorney General Holder. Well, first I would express my condo- 
lences for the citizen in Arizona. That happened while I was in Ari- 
zona for a U.S. Attorneys conference. 

It is, in fact, a priority for this administration to ensure that our 
borders are secure, and especially the border we are talking about, 
the southwest border. We have tried to work with our partners at 
DHS to be effective in that regard. I will check and see what the 
status is of that report. It is certainly not anything that has been 
brought to my attention by anyone either at DHS or within the De- 
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partment of Justice that we have been dragging our feet in the cre- 
ation of that report. 

There are a variety of mechanisms, I think, that we need to use 
in order to be effective at reducing the flow of illegal immigration 
and all that that implies, all the collateral problems that it tends 
to breed. And Operation Streamline is something that, you are cor- 
rect, you and I have certainly discussed in the past. 

We will look at all of the possibilities, I will look at all of the pos- 
sibilities, and I will be supportive of, within the interagency proc- 
ess and dealing with the folks at OMB, supportive of those things 
that I think have proven to be effective so that we can use our 
money efficiently and so that we can be responsive to the citizens 
along the southwest border. 

What I think we too often think of is that that is a local problem, 
and it is not. It is a national problem. What happens along the 
southwest border has an impact in Chicago, Washington 

Senator Kyl. Could I just interrupt you? I agree. I have just got 
7 minutes, as you know. Would you ask your staff to respond to 
my staff to set up even a telephone call between the two of us — 
it does not have to be a meeting — to further discuss this, especially 
after you have been able to verify the information and provide it 
to me, please? 

Attorney General Holder. Sure. We will do that. 

Senator Kyl. Totally different subject. On February 26th, the 
House passed the Intelligence Authorization Act for this fiscal year. 
Just before that, it stripped a provision that would have 
criminalized cruel, inhuman, and degrading interrogations, which 
was a staggering provision in its breadth and ambiguity. A CIA 
agent, for example, could have been punishable with a prison sen- 
tence for up to 15 years if a court concluded that the agent blas- 
phemed an individual’s religious belief during the course of an in- 
terrogation. 

Does the administration support adding such a provision to the 
Criminal Code? 

Attorney General Holder. I am not familiar with that provision. 
Torture is certainly a violation of our law. When it comes to cruel, 
inhumane, and degrading treatment, I would want to look at that 
statute and see exactly what the intent was in trying to criminalize 
that. I am not familiar with that. 

Senator Kyl. Would you respond to me in writing as to what the 
Department’s position on that would be? Because I suspect the 
issue will arise again. 

Attorney General Holder. That is fine. I will do that. 

Senator Kyl. I thank you very much. 

Senator Feinstein. Thank you very much, Senator Kyl. 

Senator Cardin. 

Senator Cardin. Thank you, Madam Chair, and, General Holder, 
it is always a pleasure to have you before our Committee. We 
thank you very much for your service. 

I want to follow up on the points that many of my colleagues 
have raised in regards to Guantanamo Bay and the handling of the 
detainees that are there. I recently was in Guantanamo Bay. I had 
a chance to visit there 2 weeks ago, and it was my second visit, 
and the type of facility there is certainly one that is world class 
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from the point of view of how it treats detainees, the type of phys- 
ical facilities, et cetera. 

It was constructed in order to be able to obtain intelligence infor- 
mation from detainees. Its purpose was also to detain individuals 
and then, third, for pre-trial and trial purposes. Well, the action- 
able intelligence information is no longer as relevant as it was 
when it was first constructed. The number of detainees is far below 
its capacity. And it has not been used very much for pre-trial or 
trial cases. So as a practical matter, as a budget issue, and cer- 
tainly from a symbol, Guantanamo Bay has to close. 

Now, we have talked a little bit today about what do we do about 
the people that are there, how do we try them, do we use our Arti- 
cle III courts, do we use the military commissions. I support what 
some of my colleagues have said. I want to give you maximum 
choice. I do not want to restrict the way to get the most effective 
results. I do not want to give the detainees more rights than they 
should have, and that is, why restrict the venue in which we 
should try them? 

But I want to deal with those that we cannot release now and 
we cannot try. You inherited this problem, but it is an issue that 
we have to deal with. On previous occasions, you have said that 
there will be a process for review to make sure that basic rights 
are afforded. How far along are we in making that type of review 
process public in order to get international recognition and hope- 
fully support for how we are dealing with those that will continue 
to be detained without trial? 

Attorney General Holder. Well, that is something that we are 
still working on. I think that there certainly needs to be a process 
by which an initial determination is made, and that has already oc- 
curred with regard to the task force and in the principals Com- 
mittee that voted on making the decision to detain these 48 people. 
Obviously, there is a right for them to challenge that determination 
in Federal court, but as I have talked about with Senator Graham, 
there has to be, and the administration agrees with this, some kind 
of ongoing review mechanism put in place to ensure that somebody 
who is detained on this basis continues to be a danger. 

It is something that we are still working through in the inter- 
agency — and, frankly, working with Senator Graham as well. My 
hope would be that we would have something that we will be able 
to share, and put in place, more importantly, in a relatively short 
period of time. But this is something that has been focused on. 

Senator Cardin. Let me just repeat the 9/11 Commission’s rec- 
ommendation that the United States engage its friends and develop 
a common coalition approach toward detention and humane treat- 
ment of captured terrorists. I guess my point is that it is fine for 
us to internally develop a review process, but if we do not put sun- 
light on it, if we do not open this process up, if we do not engage 
the international community, and if we do not engage the inter- 
national community on how we are going to deal with detainees in 
the future, this war is not going to end anytime soon. And we are 
apprehending people today, and we still have yet to have a real 
international accord as to how these detainees should be handled. 
Should we have another Geneva-type convention to deal with this? 
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I think we are looking forward to some broader recommendations 
rather than trying to deal with this internally in this country. 

Attorney General Holder. I agree with you. I do not think that 
review mechanism can be done entirely — it must be done in as 
transparent a way as we can. There is a symbolic significance to 
this review process in the same way that there is a symbolic sig- 
nificance to the continued existence of Guantanamo. We have to 
deal with this not only on a substantive level, but also on a sym- 
bolic level. And it would seem to me, again, taking into account a 
variety of things, that we want to make sure that this review proc- 
ess, the existence of this review process, is something that is widely 
known. 

Senator Cardin. When should we expect some specifics as to how 
these procedures are being handled? I have heard you say fre- 
quently as soon as possible, but it is getting late. 

Attorney General Holder. It is a priority. We have now gotten 
to the point where we have made the determination; that very able 
testify made its recommendations, unanimously agreed to by the 
principals, that 48 people should be held in this way. Before, we 
were talking about something that was theoretical. Now it is real. 
We have identified who those people are, and I think it is now in- 
cumbent upon us to develop as quickly as we can what the review 
mechanism is going to be and how transparent we can make that. 

Senator Cardin. Sometime this year? 

Attorney General Holder. I would certainly think that is — I cer- 
tainly think we can do that. 

Senator Cardin. Sometime this month? 

Attorney General Holder. I am not sure we can do that. 

[Laughter.] 

Senator Cardin. I would just urge you — this is an issue that is 
difficult for us to defend when we do not have anything to defend, 
we do not have a policy to defend. So I would just urge you to get 
that to us as quickly as possible. 

Let me turn to a separate subject dealing with our juvenile jus- 
tice system. There have been recent reports that have been re- 
leased showing that many of the individuals in our juvenile justice 
system have been victimized. I would hope that you are acting on 
that report, and the Department of Justice has significant responsi- 
bility in regards to how juveniles are handled in this country, not 
only from the Federal point of view but our States. And I would 
think this should be a very high priority, and I know our Com- 
mittee is looking at legislation here, but we certainly welcome your 
thoughts as to what we should be doing in regards to improving 
our juvenile justice system. 

Attorney General Holder. We would like to work with you in 
that regard. The reports that I have seen from a variety of contexts 
are very disturbing about how juveniles are treated, how they are 
victimized too often in facilities where, frankly, they should not be 
held. I think that the purpose of the juvenile system is rehabilita- 
tion, and if that is to occur, we have to have a juvenile system that 
is capable of doing that. And so I will look forward to working with 
you in trying to make our juvenile system what it can be and it 
too frequently is not. 

Senator Cardin. Thank you. 
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Thank you, Madam Chair. 

Senator Feinstein. Thank you, Senator Cardin. 

I would like to take this opportunity to put in the record Na- 
tional Security Division statistics on unsealed international ter- 
rorism and terrorism-related convictions and also a letter dated 
February 18th from the Department. 

[The information referred to appears as a submission for the 
record.] 

Senator Feinstein. Senator Cornyn. 

Senator Cornyn. Thank you, Madam Chairman. Good morning, 
General Holder. 

Attorney General Holder. Good morning. 

Senator Cornyn. In the short time we have together, I want to 
ask you a little bit about the financial crisis and what the Depart- 
ment is doing to investigate and prosecute criminal activity there, 
the violence in Mexico and the work that the administration is 
doing to deal with that, and also what the administration is doing 
and what the Department is doing with regard to health care 
fraud, and I have some specific questions there. 

I suspect you will agree with me that criminal prosecution can 
be an effective deterrent to those who might be tempted to commit 
future crimes. 

Attorney General Holder. It is the most effective deterrent. 

Senator Cornyn. I agree, and that is why, as we have seen the 
investigation of the financial collapse that reached its nadir with 
Lehman Brothers and AIG and this massive infusion of taxpayer 
money to help prop up our financial system and to get the economy 
going again, we are looking at financial regulatory reform coming 
out of the Banking Committee and the like. But one thing I have 
noticed that has been missing is show trials. We simply have not 
had the people who were guilty of criminal conduct brought to jus- 
tice and tried in public and punished for committing crimes that 
the American people are paying for. 

Can you sort of summarize for me what is happening so the 
American people can have some confidence that this ultimate de- 
terrent will be utilized, where appropriate? 

Attorney General Holder. Well, the President has created the 
Financial Fraud Enforcement Task Force, and that task force is 
looking at a variety of matters, and a variety of matters are under 
investigation. These are difficult cases to put together. They are 
complex by their nature. They are paper driven. They are not easy 
to put together. 

I think over time we will see more of these trials, and I hope that 
they will have the deterrent effect that I think they are capable of 
having. 

Having said that, there have been some successes. There have 
been indictments brought against Stanford, obviously the Madoff 
case. There have been some other high-profile matters. But I think 
the work — I would focus on the work of the Financial Fraud En- 
forcement Task Force, which is pretty comprehensive in its scope. 
It involved not only Federal prosecutors but State and local pros- 
ecutors as well, regulatory agencies, the SEC is an integral part of 
this. And I would think that you will see coming out of the work 
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of that task force the deterrent kinds of things that I think you and 
I both agree ultimately needs to be emphasized. 

Senator Cornyn. Who is coordinating for the executive branch 
the investigations and prosecutions of those guilty of bringing our 
financial system into crisis 18 months ago? Because, of course, you 
have all these, an alphabet soup of different Federal agencies — the 
FDIC, the SEC, obviously the Fed, Treasury. Who is coordinating 
all that? Is it the Financial Fraud Enforcement Task Force, or is 
it a higher level and more specific to the financial crisis? 

Attorney General Holder. It is coordinated by the Justice De- 
partment, and coordinated by me as the head of the Financial 
Fraud Enforcement Task Force. It is an unprecedented effort to 
take, as you put it, the alphabet agencies, Federal prosecutors to- 
gether so that we can be efficient in the investigtion of these mat- 
ters and bring to bear the various expertises that exist in these dif- 
ferent insttutions, and then bring to justice as quickly as possible 
the people who are responsible for the frauds that were 
prepetrated. 

Senator Cornyn. General Holder, turning now to health care 
fraud, some experts have estimated that as much as $460 million 
is stolen from the Medicare program each year, and that is out of 
a $425 billion annual program. Health and Human Services Sec- 
retary Sebelius has told me in a letter in response to an inquiry 
I made that there is as much as a 10-percent wrongful payment 
rate for Medicaid payments, 10 cents out of a dollar that could be 
applied to helping provide health care for low-income individuals. 

I know that we have talked about this before, but my experience 
as a State Attorney General — and I would be surprised if yours is 
different — in that the pay-and-chase way of addressing Medicare 
and Medicaid fraud does not seem to work very well because you 
have limited resources, and that the detect-and-prevent approach 
has a lot to commend itself in terms of a supeior approach. And I 
would just ask for your comments on that and ask hopefully for 
your commitment to work with us to sort of change the paradigm 
to make it a fairer fight between the good guys and the bad guys. 

Senator Cornyn. General Holder, I would agree. We have 
worked, I think, in an unprecedented way — that is, the Justice De- 
partment with HHS — in trying to get at this problem. The amounts 
of money that are essentially stolen from the American people are 
astronomical. If we look at the last fiscal year, we have $1.19 bil- 
lion in criminal and civil settlement collections during fiscal year 
2009. That is just a huge amount of money. 

We have put together this HEAT effort, Health Care Fraud Pre- 
vention and Enforcement Action Teams that we have placed in 
seven cities — we are going to try to expand those I think to 13 this 
year — that have been particularly helpful, particularly useful in 
identifying places where we see this health care fraud. And we cer- 
tainly need to detect it and hold people accountable where it oc- 
curs, but I think you are right, we have to come up with 
mechanisms — that probably means auditors and people like that — 
to prevent this from happening in the first place. These fraudsters, 
once they are detected, what we have found is that they move from 
one city to another. And so what we have to do is make it impos- 
sible for them to make money off these kinds of frauds. We have 
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even seen instances where we are now hearing that drug dealers 
are getting out of dealing drugs and into health care fraud because 
it is less dangerous and more lucrative, and that simply cannot be 
allowed to stand. 

Senator Cornyn. General Holder, I commend the efforts that you 
have made and that you described, although I think we would have 
to all admit that it is just a tiny fraction of the money lost to 
health care fraud. So I would look forward to working with you to 
try to get into this detect-and-prevent mode rather than the pay- 
and-chase mode. 

Let me just close on a question about the Merida Initiative and 
the violence in Mexico. The Chair and Senator Kyi and I all rep- 
resent border States, but as you appropriately stated earlier, what 
is happening in Mexico and along the border affects our entire 
country. 

As we know, there is a war basically going on now between the 
drug cartels and the Mexican Government. President Calderon is 
heroically taking on this challenge. We do not know how it is going 
to come out yet, and that worries me a lot. We have put a lot of 
money and a lot of effort into the Merida Initiative, and I believe 
you and Secretary Clinton, Secretary Napolitano, the Director of 
National Intelligence, and others traveled to Mexico City recently 
to visit with the Mexican Government. But why is it that what we 
are doing now does not appear to be working? And are you as con- 
cerned as I am that this violence will not result in a peace treaty 
between the Mexican Government and the cartels? One is going to 
win, and the other is going to lose, and we do not know what that 
outcome will be right now. 

Attorney General Holder. Well, just for the record, I did not ac- 
company them on the trip to Mexico. I was actually supposed to be 
before this Committee to testify, but it got postponed. So the Dep- 
uty Attorney General actually went in my place. 

The work of our Mexican counterparts has been courageous. 
They have literally put their lives on the line. When one looks at 
the number of law enforcement officers, soldiers, civilians who have 
lost their lives in connection with this battle, it is indeed alarming. 

I spent over 2 hours in Phoenix when I was down there at the 
U.S. Attorneys conference speaking with my Mexican counterpart, 
the Mexican Attorney General, about the progress that we are 
making. And I think progress has been made in Mexico. 

It would be my hope that they will continue this effort. They 
need the help of the United States in a number of ways. The 
Merida Initiative is certainly one of the ways in which we can do 
that. I think we also need to focus on what they call the Iron River 
and the flow of illegal weapons that go from the United States into 
Mexico and that are then trained on very courageous Mexican sol- 
diers and innocent Mexican citizens. We have used our DEA, our 
ATF, our FBI to try to help in that regard. 

I think the battle of this is very much in the balance, and with- 
out continued American attention and continued American support, 
I think we decrease the chances that the Mexican Government will 
ultimately be successful. I am confident that President Calderon is 
committed to this fight, but I think we have to show ourselves to 
be good allies in that regard. 
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Senator Cornyn. Well, I appreciate your efforts there and look 
forward to continuing to work with you. I have some other ques- 
tions, but I will have to submit those in writing. I would note that 
the latest estimate I saw is that 18,000 people have lost their lives 
as a result of this violence since 2006. I am not sure the American 
people have fully digested that and comprehended the scope and 
the severity of the threat occurring right on our southern border, 
and so we have a lot of work to do. 

Attorney General Holder. Yes. I agree. 

[The questions of Senator Cornyn appear under questions and 
answers.] 

Senator Cornyn. Thank you. 

Senator Feinstein. Thank you very much. 

I have on my list next in the following order: Senator Klobuchar, 
Senator Coburn, Senator Kaufman. Senator Franken, you are up. 

Senator Franken. Thank you, Madam Chairman, and, General 
Holder. 

I am very concerned about the potential merger of Comcast and 
NBC Universal. I know that you are not allowed to discuss the spe- 
cifics of the merger, but I want to delve into this a little bit with 
you today. 

I am concerned because I see the potential here for consolidation 
of media in a way that is to me very frightening. You know, I 
worked at NBC a long time. I want the best for NBC. Jeff Zucker 
came to me and said this is good for NBC, and I said, “I know it 
is good for NBC.” That is not the issue. The question is: Is it good 
for the American people? 

And to me, what we have is a situation where — if this goes 
through, are we going to have a situation where Verizon and AT&T 
see the need to buy networks and studios? And are we going to get 
all our information — because Comcast is the largest cable provider 
and the third largest Internet provider. Are we going to be seeing 
a situation where five companies are controlling all the information 
that we get? And I think that is a very dangerous situation. 

Are you familiar with fin-syn, what happened with the financial 
syndication laws in the early 1990s? 

Attorney General Holder. Somewhat, yes. 

Senator Franken. You remember that basically the networks 
were prohibited from owning their own programs. 

Attorney General Holder. Right, OK. 

Senator Franken. And that was reversed. During the testimony 
of that, all the different networks said why would we buy our 
own — you know, favor our own programs? We are in the business 
of getting ratings, and we just buy the best programs. Well, obvi- 
ously, what has turned out to be the case is that has not happened 
at all. They favor their own programs. And this set the scene for 
Disney buying ABC, and for Paramount and Viacom buying CBS, 
and NBC merging with Universal, and Fox, of course, owns Fox. 
So right now we have incredible concentration, and most of the 
shows are owned by whoever owns that. And it has reduced com- 
petition for independent producers. 

Now, what we are seeing with Comcast is that Comcast is — yes, 
it is a vertical integration, but it is also horizontal because they 
both have sports programming that anybody who is carrying — has 
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a cable network has to carry and would be really in bad shape if 
they do not. 

My question is: How does the Department of Justice determine 
whether a merger is horizontal or vertical or both? And how does 
that impact the Department’s analysis of this merger? 

Attorney General Holder. Well, I am somewhat restricted in 
what I can say about the investigation that is underway with re- 
gard to the Comcast-NBC merger, but I can assure you that the 
Department is conducting a thorough investigation of that proposed 
transaction. And if a determination were made that Comcast’s ac- 
quisition of NBC would substantially impact competition in viola- 
tion of the antitrust laws, we are committed to taking very serious 
enforcement action. 

I am not really at liberty to talk about it much because it is an 
ongoing investigation, but the Antitrust Division that has shown 
itself to be aggressive, appropriately aggressive, headed by Chris- 
tine Varney; they are looking at this transaction. 

Senator Franken. Well, Mr. Varney, when he testified in front 
of the Commerce Committee last month, he testified about previous 
DOJ antitrust actions and discussed some of the significant condi- 
tions that DOJ imposed on the parties. I am skeptical, but I am 
still open to imposing conditions on a potential Comcast and NBC 
merger, but I have problems with imposing conditions. First, it is 
hard to enforce them since someone has to know a condition has 
been violated and then report that to DOJ. And, second, conditions 
almost inevitably expire after a few years. So I want to make sure 
that the Department of Justice — make sure that conditions, merger 
conditions would actually have enough teeth and have a long 
enough life that they would really impose real conditions to prevent 
the very thing I am fearing. 

Attorney General Holder. Well, again, maybe I can just take 
myself away from the NBC-Comcast situation and simply say that 
when we look at these matters, we have a wide range of things 
that can be done, from barring, stopping the merger itself, to put- 
ting into place a variety of conditions that the parties have to agree 
to in order to allow the merger to proceed — again, not speaking 
about NBC-Comcast, but just more generally. And we can, I think, 
make those conditions ones that are enforceable, and have a degree 
of transparency there. Obviously, it involves having on the staff or 
having access to people who are experts in the field, not simply 
good antitrust lawyers at the Antitrust Division, but people who 
understand the particular field that we are trying to regulate. And 
I am confident that we do have that capacity. 

Senator Franken. Well, I would hope that I could in my office 
and the folks over at DOJ who are looking at this can have an ex- 
change of ideas on this because this is something that affects peo- 
ple in ways they do not understand, including just your cable bill. 
So I want some kind of assurance that I will be able to do that. 

Attorney General Holder. Well, now I care. I am a Comcast sub- 
scriber, and the fact that you point out it could have an impact on 
my cable bill has awakened 

Senator Franken. I knew I could reach you somehow. 

[Laughter.] 
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Attorney General Holder. That is right. You have got the AG 
more than interested than I was going into this. But, seriously, we 
will be glad to 

Senator Franken. The way to Holder is through his pocketbook. 
I know that. 

[Laughter.] 

Attorney General Holder. We would be glad to work with you, 
to listen to the concerns that you have and the observations that 
you have, given the experience that you have in the industry. 

Senator Franken. Thank you. 

Thank you, Madam Chair. 

Senator Feinstein. Thank you very much. 

I see that Senator Klobuchar has returned. Senator, you are up 
next. 

Senator Klobuchar. OK. Thank you very much, Madam Chair. 

Thank you, Attorney General Holder. I first wanted to commend 
your Department, the Department of Justice, and specifically the 
U.S. Attorney’s Office in Minnesota for the fine job it did on the 
Petters case, which, as you know, is I think second to Madoff in 
terms of loss and really affected a lot of people in our State, a lot 
of nonprofit groups that got ripped off. And he just received a 50- 
year sentence, and so I wanted to commend Todd Jones, the U.S. 
Attorney, as well as all of the great experienced line attorneys that 
worked on that case, so thank you. 

Attorney General Holder. Thanks for sending Todd our way. 

Senator Klobuchar. All right. The second thing I wanted to 
focus us on is just what I have considered the elephant in the room 
when it comes to crime that is affecting people’s lives, and that is 
crime on the Internet, that is cybersecurity issues that go way be- 
yond individual people, but are going to, I think, at some point be 
a major problem for our country if we do not get on the front end 
of this and become as sophisticated as the crooks or even the ter- 
rorist groups that are trying to hurt our country or rip us off. 

I was concerned on the more micro level for what affects people 
in their individual lives. A recent report from the Office of the In- 
spector General suggests that DOJ should be doing more to combat 
identity theft. The report stated that DOJ needs to ensure that its 
efforts to combat identity theft are coordinated and given sufficient 
priority. And it talked about the fact that there is not a person as- 
signed with the responsibility to coordinate these efforts, and by 
some estimates, identity theft was the fastest-growing crime in 
America, in 2008 10 million estimated victims, up 25 percent from 
8 million victims in 2005. We have heard the FBI has stopped col- 
lecting data on identity theft. That was in this report. Could you 
comment on this report and what your efforts will be to remedy it? 

Attorney General Holder. I think you identified not only a prob- 
lem that exists now but one that I think, if unchecked, is poten- 
tially the crime of the future. As many benefits as the Internet 
brings to us, we see criminals migrating to the Internet and using 
it as a basis to do a whole variety of cyber crimes, everything from 
identity theft to retail fraud. 

The Department takes this very seriously. I think we have a 
good section within the Criminal Division that is effective. These 
people are experts at this. I think they could use more resources, 
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but they certainly have the attention of the Assistant Attorney 
General, Lanny Breuer, who runs the Criminal Division, and cer- 
tainly of this Attorney General. 

I think this is an area of crime that we have to get ahead of. 
There are ways in which we can do that, and we are committed to 
doing that. 

Senator Klobuchar. And I am now exploring this myself, but do 
you know why the FBI has stopped collecting the data on identity 
theft? 

Attorney General Holder. I am not familiar with that, but I can 
examine that. 

Senator Klobuchar. It was in the report. I just introduced a bill 
with Senator Thune, and a piece of this is on peer-to-peer mar- 
keting and what is happening where people innocently go on a 
computer and maybe their kid has downloaded a P2P program, and 
then all their stuff gets stolen. We had a landscape company in 
Minnesota where the employee goes home, does their work at 
home, and the whole employee stuff, all of their company stuff is 
out on the market. Everyone is getting identity theft problems, in- 
dividuals who just happened to access. I mean, I just — it is unbe- 
lievable to me. And the 2009 Internet crime report by the Internet 
Crime Complaint Center was released in mid-March. Complaints of 
Internet fraud were up 25 percent over a year ago, and the total 
dollar loss more than doubled from 2008. And so just where do you 
think we should go with this? Local law enforcement does not have 
the resources to figure this all out. A lot of it is international. Are 
there things we should be doing with other countries and their law 
enforcement? How do we get a handle on this? 

Attorney General Holder. Well, I think that you have really hit 
on something, and I think this is not something that can be done 
on a local basis or even a national basis. One of the things that the 
Internet allows is for criminals in far-off places to almost be in 
your living room, bedroom, wherever it is that you have your com- 
puter. And the problem of identity theft and other kinds of cyber 
crime requires the cooperation of not only a concentrated effort 
here within our own country, but also with like-minded countries. 

I was in Madrid last week talking to the EU Justice Ministers 
there and the whole question of cyber crime and how the Internet 
is used — one of the focuses we had there was on child pornography, 
but other things as well — is something that we are committed to 
working together to do. It means that we have to reach out not 
only to our allies but also to other countries that have been, frank- 
ly, somewhat reluctant to be cooperative. We have to use diplo- 
matic pressure to make them be partners in this effort. 

Senator Klobuchar. OK. I was one of the sponsors on the Fraud 
Enforcement Recovery Act that the President has signed into law, 
and you talked about the forming of this task force. Could you talk 
about what has happened with that sense, what are the priorities, 
and talk about how the voices of local law enforcement will have 
a place at the table? 

Attorney General Holder. Yes, I think it has been a good effort 
so far, and I think that as time passes — and not too long a period 
of time — the results will become manifest. What I think is really 
important about this is that this is not a Federal effort. This really 
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is one that involves our State and local counterparts, and they are 
involved in various subcommittees. They have leadership roles 
throughout the task force. The needs that they identify we try to 
deal with. The ideas that they have are, I think, excellent ones, 
and we try to incorporate them into the enforcement strategy. 

I really think this is a model for the way in which we can work 
with our State and local partners. They are not junior partners. 
They are equal partners in this effort. 

Senator Klobuchar. OK. Then last, and I know Senator Cornyn 
brought this up, but just the health care fraud issue, and you and 
Secretary Sebelius announced the HEAT group. We have had dis- 
cussions. One of the things that I have been most shocked by is 
that areas that tend to have more disorganized health care sys- 
tems, like Miami, Florida, also tend to have more fraud, because 
not only are there issues of the Government watching over it with 
the $60 billion loss a year, but also that no one else is watching 
over each other, like we might have in Minnesota where we have 
a more organized system so you cannot just set up a storefront and 
get the money sent there because then the money is not going 
somewhere else so someone notices it. 

Could you talk about the progress — I know you have these hot 
spots including such as the one in Florida, but we just cannot af- 
ford to have the money bleeding off into this Medicare fraud any- 
more. And people always talk about it. It is a popular thing to talk 
about it, but if we do not really get something done, we are not 
going to help the American people. 

Attorney General Holder. Well, I think with the use of these 
HEAT task forces, we actually are getting something done. I think 
we have measurable results. We have tried to identify the places 
where we have the greatest instances of health care fraud, and 
those are the places where we put the task forces. As I said, we 
have seven now, and I think we are supposed to go to 13 or 14 next 
year. But you are right. There are certain localities that have cer- 
tain ways in which they conduct themselves, certain ways in which 
they organize themselves that make them more susceptible to this. 
And these fraudsters understand that, and they move from one city 
to another identifying those cities that are most vulnerable. 

But I think Senator Cornyn’s point is actually a good one, that 
we cannot simply be chasing these people, we have to come up with 
ways in which we prevent this fraud from occurring in the first 
place. So I think it has to be actually a dual effort. 

Senator Klobuchar. And then last — and I am not going to take 
any more of my colleagues’ time here because I am over mine, but 
I will talk to you about this separately. Senator Durbin and I have 
a bill on organized retail crime. Organized retail crime costs retail- 
ers approximately $30 billion per year, and, again, it is computer 
related because it is then being sold on eBay and other places. And 
so I think that there are some good ideas of how we can work to 
track and have those online marketers stop selling goods that they 
believe are stolen. And so I am going to talk to you about that 
later. Thank you. 

Attorney General Holder. But just shortly, I think the point 
that you raise is a really good one. It is one thing for an individual 
to shoplift, take something. This is bad. You know, take it out 
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under their coat, take it out of the store. But when you have a 
whole bunch of people doing that and then using the Internet es- 
sentially as a way, a means by which you fence this material, you 
really kind of multiply the possibilities for these people, and you 
have what could be in the old days seen as a local problem become 
a truly national one with consequences for our economy, not just 
the local economy but for our National economy. 

Senator Klobuchar. Well, we would love to have the Depart- 
ment of Justice help on this bill and to get it done. Thank you. 

Senator Specter, [presiding.] Thank you, Senator Klobuchar. 

Senator Whitehouse. 

Senator Whitehouse. Thank you, Chairman Specter. 

First of all, welcome, Attorney General Holder. I would like to 
begin by saying that I am very proud of and would like to associate 
myself with the remarks that Senator Feinstein made and to ob- 
serve that the emblems of American justice, which is something 
that is admired and revered around the world and is a national 
asset in which we justifiably take great pride, are the blindfold and 
the balance, not the torch and the pitchfork. And I want to applaud 
your steadfast defense of the principles of American justice as At- 
torney General. 

There has been considerable discussion about health care. I 
would like to let my colleagues know that Senator LeMieux and I 
are working on a piece of bipartisan legislation to look at predictive 
capabilities in health care fraud, and we will, of course, follow up 
with Senator Cornyn and Senator Klobuchar. And perhaps we have 
the beginnings of a good, strong piece of noncontroversial, anti- 
crime, bipartisan legislation, and I hope your office, Attorney Gen- 
eral, will work with us on reviewing that legislation. But I think 
we could make some good progress off this hearing. 

I wanted to go back to the question of military commissions 
again. When you and I were in a different hearing, you said that 
one of the values of Article III courts is the experiential base that 
they provide, that prosecutors going in can know what the answers 
are going to be to a whole array of questions and, therefore, can 
model out how the case is going to play out and can produce it 
more effectively. 

We have already noted that there have been hundreds of Article 
III terror prosecutions versus only three military tribunal prosecu- 
tions, and it is my understanding that of those three military tribu- 
nals, a number of them were actually plea agreements and, there- 
fore, did not contribute to the experiential base of those military 
commissions. Is that correct? 

Attorney General Holder. I think that is correct. I am not sure 
exactly what the number is. I think there might have been two 
pleas, but I am not sure about that. 

Senator Whitehouse. Yes, that is my understanding as well. 
And, you know, that leads me to — here is a statement signed by 
Jack Goldsmith, who was the head of Office of Legal Counsel dur- 
ing the Bush administration. He said, “The legal and political risks 
of using the ill-fated military commission system are significant. 
Serious legal issues remain unresolved, including the validity of 
the nontraditional criminal charges that will be central to the com- 
missions’ success and the role of the Geneva Convention. Sorting 
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out these and dozens of other novel legal issues raised by commis- 
sions will take years and might render them ineffectual. Such 
foundational uncertainty makes commissions a less than ideal 
forum for trying” — in this case, Khalid Sheikh Mohammed. 

So you seem to have good support from the Bush administration 
in your view, and it is one that I share from my time in the pros- 
ecution world, that that experiential base is very important. 

I would note that John Bellinger, who was top legal adviser to 
the National Security Council and the State Department under 
President George W. Bush, has said publicly that the rush to mili- 
tary commissions is based on premises that are not true. And Ken 
Wainstein, whom we have had before this Committee regularly, 
who was the Assistant Attorney General for National Security 
under the Bush administration, has said that, “Denying yourself 
access to one system in favor of the other could be counter- 
productive. I see the benefit of having both systems available. That 
is why I applauded the Obama administration when they decided 
to retain military commissions.” 

Now, you have made the decision to go with both Article III 
courts and military tribunals as the circumstances justify. I wanted 
to ask you what role you think the legislature should have in that 
exercise of prosecutorial discretion. Again, 4 years as Attorney Gen- 
eral, 4 years as United States Attorney, my view on this is that the 
legislature really has no proper business in the exercise of prosecu- 
torial discretion. It is one of those areas — it is not in my interest 
now as a Senator to say so, but I believe that on principle it is one 
of those areas that the Constitution commends exclusively to one 
branch of Government, and that is yours, the executive branch. 

Attorney General Holder. Well, as I indicated in a letter that 
I sent, I think, to this Committee, signed by me and by the Sec- 
retary of Defense, Robert Gates, that is the position that we took. 
This is, we believe, an inherently executive branch function to 
make the determinations as to which of those two forums should 
be used. We are in possession of the greatest amount of informa- 
tion. It is the way in which our Constitution, I think, has set up 
our system of Government. And the letter that we sent indicated 
that attempts by Congress, well meaning though they might be, to 
inject Congress into that role we think is inappropriate. 

Senator Whitehouse. Is just not the right place, yes. Well, I 
agree with you on that, and I want to also associate myself with 
Senator Graham’s remarks. I think his standard that we should be 
flexible, pragmatic, and aggressive in making those decisions is a 
good one, and I have confidence in leaving that decision to you and 
to the people that surround you in our National security establish- 
ment. 

On the question of interrogations and the use of Miranda warn- 
ings, it is my — I have been on the Intelligence Committee for a cou- 
ple years, and my exposure to the problem of interrogations, the 
question of interrogations, is that if you are going to do this effec- 
tively, you have to begin an interrogation with an interrogation 
strategy, and that that strategy is developed by trained profes- 
sionals who are expert in this particular area. And the information 
that I have is that that strategy can include and on numerous occa- 
sions actually has included the provision of Miranda warnings to 
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the subject of the interrogation as a part of the experts’ best prac- 
tice of interrogation in that particular case. Is that not true? 

Attorney General Holder. I think that is exactly right. If you 
talk to these FBI interrogators, these very good FBI interrogators, 
they talk about the need to establish a bond, some level of trust. 
And one of the things that at least a couple have talked about with 
me is that the giving of these warnings indicates to that person 
that you are going to be fair. They become more trusting and per- 
haps more desirous of sharing information. And I think what we 
have seen is that the giving of Miranda warnings does not nec- 
essarily mean that the information flow stops. I think quite the 
contrary, what we have seen over this past year with regard to 
Zazi, Abdulmutallab, Headley, all of whom were given Miranda 
warnings, the information flow was substantial and beneficial to 
our country. 

Senator Whitehouse. So whether and when to give Miranda 
warnings is something that should be left to the professional inter- 
rogators to develop as part of their professional interrogation strat- 
egy case by case. 

Attorney General Holder. I think so. One of the things that the 
people on the ground had to determine in Detroit when 
Abdulmutallab tried to blow up that airplane, they had to make an 
almost instantaneous decision. How are we going to deal with this 
person? And they decided initially that they did not need to and 
should not give Miranda warnings to him so that they could, under 
the public safety exception, determine whether or not there were 
other people on the plane they needed to be concerned about, 
whether there were other people in other planes that they needed 
to be concerned about. And then afterwards, they decided, after 
consulting with people back here in Washington, that it was appro- 
priate to give Miranda warnings that ultimately proved successful 
in getting more information out of them. 

Senator Whitehouse. Mr. Chairman, my time has expired. I 
have a number of questions that I will be asking as questions for 
the record. They relate to the cybersecurity issue, and I would like 
to ask, if I may, the cooperation of the Attorney General in assur- 
ing rapid responses to those questions. I am the Chairman of a 
task force on the Intelligence Committee that is performing a re- 
port for the Committee on cybersecurity, and I have promised my 
colleagues that I will have that report done by the end of June. 
And I would like to have your input soon, and I know that ques- 
tions for the record can sometimes take weeks, months. They can 
sort of drift off into eternity. And if you could mark these as ones 
for a quick response, I would be very grateful. Thank you, Chair- 
man. 

[The questions of Senator Whitehouse appear under questions 
and answers.] 

Senator Specter. Thank you, Senator Whitehouse. 

We will go to round two after I finish my first round. 

Mr. Attorney General, there will be another opportunity to test 
the constitutionality of the warrantless wiretaps through the appel- 
late process and hopefully to the Supreme Court of the United 
States and from the decision made by Chief Judge Walker recently 
in the San Francisco case holding that the warrantless wiretaps 
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were unconstitutional, saying that the requirements of the Foreign 
Intelligence Surveillance Act precluded warrantless wiretaps; that 
there had to be probable cause and a warrant. 

There was an opportunity to have a review by the Supreme 
Court of the United States in the case arising out of Detroit, in 
which the Federal court there declared the warrantless wiretaps 
unconstitutional. The Sixth Circuit decided there was no standing. 
I thought the dissent was much stronger than the two judges in 
the majority. It is well-known that standing is frequently used as 
a way of avoiding deciding tough questions, and the Supreme Court 
of the United States denied cert. 

So at this point, after a lot of speculation, a lot of discussion, we 
do not know dispositively whether the President’s power as Com- 
mander-in-Chief under Article II justifies warrantless wiretapping 
or whether the explicit provisions of the Foreign Intelligence Sur- 
veillance Act cover. 

Would you press to have the case coming out of the San Fran- 
cisco Federal court go to the Supreme Court for a decision there? 

Attorney General Holder. We have really not decided what we 
are going to do at this point with the decision that was made by 
the judge. The focus there had really been not necessarily as much 
on the legality of the TSP as on the protection of sources and meth- 
ods. And a determination as to what we are going to do with the 
adverse ruling that we got from the chief judge, the district court 
judge, has not been made as yet. We are considering our options. 

Senator Specter. What do you think? 

Attorney General Holder. Well, I think that I have not made up 
my mind yet. I think that we have to see what the impact will be 
on this case with regard to a program that I guess ended in, I 
think, 2007, 2006. My view is that to the extent that — I cannot get 
into too many operational things here, but the support of Congress, 
the authorization from Congress to conduct these kinds of pro- 
grams, is the way in which the executive branch should operate. 
The executive branch is at its strongest, we have the firmest foun- 
dation when we work with Members of Congress to set up these 
kinds of programs, and especially when one looks at, as you point 
out, the requirements under FISA. 

So I think that we will have to consider what our options are and 
try to understand what the ramifications are of the judge’s ruling 
in the Al Haramein case. 

Senator Specter. Well, since you have not made up your mind, 
I would urge you to make it up to get a decision. I filed a bill to 
compel the Supreme Court to take the warrantless wiretap case. 
Congress obviously cannot tell the Supreme Court how to decide a 
case, but we can deal with the jurisdictional issue. And as we look 
to the next round of nominations, I think one of the big areas of 
failing by the Court has been its refusal to take up cases and make 
decisions. They denied cert in the case involving the question of 
sovereign immunity where the survivors of victims of 9/11 were 
suing in tort with very strong evidence going very high up into the 
government of Saudi Arabia, and the Congressional determination 
on sovereign immunity was that it would not apply in that kind of 
a situation. And the Court, by deciding not to decide, is very def- 
erential to Executive power. 
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I think that when we are looking for nominees to the Court, we 
are really looking to the standard of Chief Justice Roberts not to 
jolt the system, to follow the precedents. And we have not gotten 
that, notwithstanding assurances not to jolt the system. The sys- 
tem has been jolted very roughly. The Citizens case allowing cor- 
porations to advertise in political campaigns is illustrative. 

I want to pick up one of the questions which Senator Whitehouse 
had asked about the Miranda warnings. The impact of not giving 
the Miranda warnings is widely misunderstood. If Miranda warn- 
ings are not given, all that it means is that the statements made 
by the subject of interrogation cannot be admitted into evidence 
against him in an Article III court. But when you dealt with some- 
body like the Christmas Day bomber, caught red-handed, you did 
not really need admissions or a confession. The evidence was over- 
whelming. And when we talk about the subtleties of interrogation, 
I find it hard to accept that the assistance of establishing a rapport 
and a bond by the interrogator with the subject would be suffi- 
ciently enhanced to warrant giving the Miranda warnings as a dis- 
courager for making statements. By the time you get through say- 
ing, “You have a right to remain silent, anything you say” — there 
are five of them, and then you get express waivers, you go back. 
But that is a big discouraging factor. 

So that it would be my hope that the warnings would not be 
given. The most important thing in dealing with a terrorist is to 
get information to prevent future acts of terrorism, even if it means 
not convicting the individual. If you had to make — in my view, if 
you had to make a choice between convicting and getting informa- 
tion which might preclude a subsequent terrorist attack, the bal- 
ance would all be on getting the information. 

But is what you are saying that the policy of the Department is 
to make a judgment on the specific case as to whether to give Mi- 
randa warnings or not; that you leave it up to the interrogator if 
his judgment is that this rapport will be established, but you are 
not determining in all cases, are you, to give Miranda warnings? 

Attorney General Holder. That is correct. There are overall ex- 
ceptions, as you know, to the Miranda rule, and you can take ad- 
vantage of those in interacting with the terrorists. I am not saying 
that they should be given in all circumstances. And one of the 
things you very correctly point out is that in interacting with these 
terrorists, suspected terrorists, you want to gain intelligence from 
them. That in some ways may be more important than trying to 
protect a potential criminal case. 

So I think we have to have, again, this flexibility to decide what 
is it that we want to do. I mean, we look back on the Detroit inci- 
dent, and we can say in retrospect that it was pretty obvious what 
happened on the airplane. But that is not necessarily what those 
agents had when they had this guy in front of them, his pants per- 
haps still smoking, and they do not know exactly what is going on 
at that point. But even so, they did not give Miranda warnings in 
that initial interaction with him. 

So I am looking for flexibility, but with the thought that when 
it comes to terrorism, the gathering of intelligence is of critical im- 
portance. 
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Senator Specter. Well, I am glad to hear that, that you are not 
doing it automatically, and with the gathering of intelligence as the 
more important factor than the conviction. 

Round two, Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman. It is good to see 
you in that chair even though from a different side of the aisle 
than I am familiar with. 

Senator Specter. The chair is not on an aisle. 

[Laughter.] 

Senator Sessions. It is in the middle, isn’t it? 

I think your comments about Miranda are right, except I would 
have two little cautionary comments. One is Senator Graham 
asked you what was gping to happen if somebody arrested bin 
Laden, would they be giving Miranda rights? You could not give a 
clear answer, but that person is not likely to be able to check with 
you at that moment. We need a policy, No. 1. 

No. 2, according to the Miranda rule, as soon as a person is 
taken into custody, they are supposed to be advised of their rights 
before questions are asked, and that is the FBI policy. It is in their 
manual, and that is what they are going to do unless somebody ex- 
plicitly tells them otherwise. 

And, No. 3, there is no doubt in my mind, as Senator Specter has 
suggested, that when you tell an individual their right to have a 
lawyer, they have a right to remain silent, and that you will ap- 
point them one and bring them one, you are going to get less ac- 
tionable intelligence than if you did not do so. And, in fact, the first 
thing a good lawyer is going to say is, “Don’t talk.” 

Now, you may have to make a plea bargain with them later and 
other things may happen, and the fact that some people do cooper- 
ate ultimately does not affect the rule. The basic fact is realistically 
you are going to get less information from that procedure, and that 
is why that is a big part of the reason that many of these cases 
need to be handled through military commissions and military cus- 
tody. 

Attorney General Holder. Well, Senator 

Senator Sessions. I will let you respond to that. 

Attorney General Holder. OK. Senator, first off, maybe I was 
not clear. With regard to bin Laden, there would be no need to give 
bin Laden Miranda warnings. And if I was not clear there, I meant 
to be; that if he were captured, I cannot foresee any reason 
why 

Senator Sessions. Mr. Holder, the presumption is in your own 
report that they would be tried in civilian courts. And why wouldn’t 
you give Miranda warnings? What basis 

Attorney General Holder. Miranda warnings 

Senator Sessions [continuing.] — Is there not to do so, unless you 
are going to try them in military commissions? 

Attorney General Holder. Well, the concern with Miranda warn- 
ings is only whether or not the information that you would get 
from that person might be excluded. We have sufficient informa- 
tion, statements from bin Laden, so that there is no reason to 
Mirandize him at all, and you can still bring his case in the 

Senator Sessions. You could do that, all right. I acknowledge 
that that is possible. 
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Attorney General Holder. Right. 

Senator Sessions. But for Abdulmutallab on Christmas Day, like 
you said, what did the agents know about the strength of their 
case? And there is a doctrine that says if the improperly obtained 
information as a result of not giving Miranda warnings can poison 
the entire prosecution and raise questions and create many de- 
fenses that would not otherwise exist. So I think the rule to me 
simply would be that you expect these terrorist individuals to be 
tried and taken into military custody. Isn’t is true and isn’t it ap- 
propriate that after they have been taken into military custody, if 
you chose to try them in civilian court, you could still do so? 

Attorney General Holder. I suppose that is true, but I think 
there is 

Senator Sessions. We have done that a number of times, have 
we not? 

Attorney General Holder. We have done it on at least a couple 
of 

Senator Sessions. What about Khalid Sheikh Mohammed? He 
has been in military custody, has he not? And you have declared 
him ready to go to trial in civilian courts. 

Attorney General Holder. Right, and we have done that I guess 
with 

Senator Sessions. Well, that is the fact. You take them into mili- 
tary custody, and then you can try them at your option in civilian 
courts. 

Attorney General Holder. Well, what I have been trying to say 
is that there is not 

Senator Sessions. Why wouldn’t that be the right way to start 
the case and have a policy for every FBI agent, every police officer, 
every TSA airport official to begin — to not give Miranda warnings 
and not provide free attorneys to people who are attacking the 
United States of America? 

Attorney General Holder. Well, but let us look at what hap- 
pened with regard to the Detroit bomber, Abdulmutallab. The FBI 
agents, who have a policy, as you correctly — they are supposed to 
when people are taken into custody give Miranda warnings. They 
had the presence of mind, given their experience and given the con- 
cerns that they had and given their knowledge of the law, to under- 
stand that in that initial interaction they did not have to give him 
his Miranda warnings, and the information they got from him can 
be used in a trial against him under the Quarles exception, the 
public safety exception. And putting 

Senator Sessions. Well, I do not know if the public safety excep- 
tion goes to 50 minutes. Have you had any case that has ever gone 
that long? 

Attorney General Holder. Well, I think 

Senator Sessions. In other words, where you say to somebody, 
“Do you have a gun?” or “Do you have a bomb?” But after a while, 
that exception ends. 

Attorney General Holder. Well, I am going to say as a former 
judge, given my experience, given that set of facts, I would think 
that the Government has acted appropriately here, and that state- 
ments from that gentleman would be admissible in a trial. 
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Senator Sessions. Well, I would just say that it would be — a de- 
fense lawyer would make that point, I am sure. 

Attorney General Holder. Oh, I am sure they would. But they 
would lose in Holder’s court. 

[Laughter.] 

Senator Sessions. This is really significant, the whole thing is. 
Let me just say about how we got to this point. And my friend Sen- 
ator Durbin, the Democratic Whip, is so eloquent, but President 
Bush — the first case that came up was Padilla, and that was before 
military commissions had been established. He established military 
commissions, and the Supreme Court found them lacking, and the 
Defense Department stopped and had to rewrite the rules. And 
during that period of time up through 2006, the Congress passed 
legislation to effectuate military commissions in late 2006, and 
then it took some time for the rules to all be written and moving 
forward. But the plan was to try the several hundred people at 
Guantanamo that were going to be tried — all of them did not have 
to be tried — that they would be tried by a military commission. 
And Khalid Sheikh Mohammed’s case was already proceeding as a 
military commission, was it not, until President Obama, when his 
first act was to stop that? 

Attorney General Holder. Well, the case had been proceeding in 
a military Commission in a very halting fashion, and the decision 
that the Obama administration made was to put a halt to those 
things so that the commission procedures could be amended, and 
Congress actually passed those, I guess in 2009. 

Senator Sessions. You had a commission, you co-chaired the 
commission to decide what to do, and you concluded that even 
those who had already been arrested and already are detained at 
Guantanamo, there would be a presumption that they would be 
tried in civilian court and not by a military commission. Has that 
been changed? 

Attorney General Holder. That has not been changed. The pre- 
sumption that we use — that is, I use, along with Secretary of De- 
fense and all the people who worked with us, the protocol that we 
were given did have that presumption in it. 

Senator Sessions. Well, so I would just say that there is not ex- 
actly a clean slate and you decide each case based on the facts of 
that case. You have got a presumption in favor of civilian trials. 

Attorney General Holder. But it is a rebuttable presumption, 
and there are a variety of other factors that we take into account, 
not the least of which is, at the end of the day, in which forum can 
we be most effective, and I think the test is what I have actually 
done, which is to say that with regard to, I think it is five or six 
cases, that military commissions are the best places for them to be 
tried. 

Senator Sessions. Well, we have a letter that came in on March 
16th, a few weeks ago, from the Department of Defense, the Dep- 
uty Director, that there were no military commissions in 2009 pur- 
suant to an order of the Secretary of Defense issued January 20, 
2009. That is changing the policy by President Obama as soon as 
he took office. And prosecutors then sought continuances in each 
case that were already referred to a military commission. And the 
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convening authority ceased referring new charges to military com- 
missions. And to my knowledge, that has not been changed, has it? 

Attorney General Holder. No, but I believe that we are going to 
be making determinations as to where these cases ought to go. It 
is our intention to use military commissions as well as Article III 
courts, again, with that whole notion of being flexible, pragmatic, 
and aggressive. 

Senator Sessions. Well, I think that is fair to say you would 
make some individual determinations on cases. Some of these are 
record cases, financing of terrorism, support of terrorism cases that 
could be easily handled in these courts. But it is pretty clear to me 
that you made a firm decision to go the other way, to civilian 
courts, with virtually all of these cases, and it is in error. And I 
hope that you will review that, and I hope the New York case will 
be the beginning of a re-evaluation of that policy. 

Attorney General Holder. Well, I actually think that in terms 
of the decisions that I made back in October and November, that 
in terms of the number of individual cases as opposed to the num- 
ber of defendants, that we actually sent more cases to the military 
commission than I did to the Article III court. 

Senator Specter. Thank you, Senator Sessions. 

Senator Graham. 

Senator Graham. Well, thank you, Mr. Chairman. And I think 
the exchange between the two Senators has been a pretty good 
flushing out of the complexities of the situation we find ourselves 
in. But I want to try to, if I can, you know, use some scenarios here 
to reassure people that the system needs to be improved, but is not 
completely by any means broken. If a military member stumbles on 
Osama bin Laden or some high-value target in Afghanistan, Paki- 
stan, or you just name the location, no one is arguing that that mo- 
ment in time they are going to read him his rights. 

Attorney General Holder. No. 

Senator Graham. What they would do, as I understand it, is they 
would capture him pursuant to a military operation, which does 
not require Mirandizing the enemy prisoner, and they would obvi- 
ously turn him over to some intelligence organizations. That would 
be the case, right? 

Attorney General Holder. We have this High-Value Interroga- 
tion Group, the HIG, that is designed especially for those high- 
value — 

Senator Graham. And this goes to Senator Sessions’ point. I 
think he is right on point here. The HIG is — I want to compliment 
you. I think it is a great organization to have. As I understand it, 
it is a collaborative group of people who will be the primary inter- 
rogation team when a high-value target is captured, whether in the 
United States or outside the United States. 

Attorney General Holder. That is correct. These mobile interro- 
gation teams would go to the place and do the interrogation. 

Senator Graham. Right. And they will — their primary purpose is 
intelligence gathering, and they will be able to assess what the in- 
dividual knows about enemy operations. 

Attorney General Holder. That is correct. 

Senator Graham. Then they will decide if and when to 
Mirandize, which is absolutely fine with me. 
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Attorney General Holder. That will be a part of the process. 

Senator Graham. Right, as long as we start with the idea that 
the initial purpose is to gather intelligence. And I think that is 
your policy with the HIG, is that they will get to assess the de- 
tainee in terms of what they know about the war. Is that correct? 

Attorney General Holder. Yes, these high-value detainees are 
people who we think their primary value to us is to gain intel- 
ligence, to learn about targeting, structure, a whole variety of 
things. 

Senator Graham. Right. And under the law of war, it is lawful 
to interrogate someone. Obviously, we are not torturing these peo- 
ple, but we will have authority to do that. So I think that is, quite 
frankly, a pretty good set-up. 

Now, when it comes back to — and I do not want to micromanage 
from Congress, you know, to tell an agent what to do and when to 
do it, as long as we are viewing these suspects not as a normal 
criminal threat but as part of a military threat, trying to find out 
what they know. What additional rights would a detainee have, if 
any, if they were transferred from Guantanamo Bay, Cuba, to, say, 
Illinois? Would the transfer of location create more rights for the 
detainee than if they were just left in Guantanamo Bay? 

Attorney General Holder. That is a question that I think has 
not really been answered yet, one that we are not sure about. I 
think that certainly as an advocate I would argue that there are 
not other rights that would necessarily appertain, but it is not clear 
to me how the courts are going to rule. 

Senator Graham. I think that is a very good point, and this is 
a situation where Congress could help give the courts clarity. Is 
that correct? 

Attorney General Holder. I think that is correct. 

Senator Graham. And as a matter of fact, I think most judges — 
Judges Lamberth and Hogan have been in their opinions, habeas 
opinions, have been asking for Congressional help. Have you been 
reading those opinions? 

Attorney General Holder. Yes, I have been reading those opin- 
ions. 

Senator Graham. I have never seen a judge so open about Con- 
gress needs to help, because if a detainee is ordered released by the 
judge, the habeas petition is granted, what happens next? Do we 
have to release them in the United States? And if we cannot find 
a third country, what do we do with them? 

Attorney General Holder. There is no requirement that they be 
released into the United States, and in those instances where we 
have decided not to appeal and release has occurred, they have 
typically been taken to a third country. 

Senator Graham. What if you cannot find a third country who 
will take one of these people? What do we do? 

Attorney General Holder. They do not have to be released into 
the United States, and they would remain in custody while our ef- 
forts to try to find a location would continue. 

Senator Graham. But let us play this out. A habeas petition is 
meaningless if it cannot eventually result in release. Is that true? 
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Attorney General Holder. Well, I would not say that. It gives 
the possibility to a detainee, a possibility that he can be relocated, 
and that would not exist before the judge made that determination. 

Senator Graham. Could we go 10 years in trying to relocate that 
detainee? 

Attorney General Holder. You would hope not. You would hope 
that you would be able to come up with a place for them to go. 

Senator Graham. Would you agree that it would be helpful if 
Congress spoke about a case like this to give some guidance to the 
judges? 

Attorney General Holder. Well, I mean, I think it could be help- 
ful, though I think I have a cautionary note that Congress can pro- 
vide guidance except in those areas where a judge makes the deter- 
mination that what the judge is doing is of constitutional dimen- 
sion. Congress in that area cannot 

Senator Graham. I totally agree, and we are in a dilemma as a 
Nation here, and I do worry about the international community. I 
want them to be more open to the idea of what we are doing makes 
sense. But Great Britain has changed their criminal laws to allow 
people to be held for up to a year without trial. Is that correct? 

Attorney General Holder. Yes, though I think the courts have 
kind of pushed back a little bit with regard to their — I forget what 
kind of orders they are called, but 

Senator Graham. I totally agree, and I think we have the right 
theory here, that if you are an enemy combatant, then the law of 
war takes over, because there is no provision in domestic criminal 
law to hold anyone indefinitely without trial. Is that correct? 

Attorney General Holder. Yes, without trial and held incommu- 
nicado, the various — you know, even with regard to — the courts 
have not really come down 

Senator Graham. And nor do I want such a rule. I mean, if you 
are going to be charged with a crime, I think you need to have your 
day in court. But if you joined the enemy force, I am willing to give 
you your day in court, but it is not a crime you are fighting. You 
should not have joined al Qaeda. 

As I understand it, every member of al Qaeda that you hold as 
an enemy combatant will appear before a Federal judge in the ha- 
beas proceedings. 

Attorney General Holder. Right, if they seek habeas review. 

Senator Graham. Right. It is up to them. But if they want their 
day in court, the judge has to agree with the Government that the 
evidence is compelling, reliable, and legally obtained to hold them 
as an enemy combatant. Is that correct? 

Attorney General Holder. That is correct, under the AUMF, 
right. 

Senator Graham. Right. And both of us are trying to work with 
the system that gives ongoing review because enemy combatant de- 
termination could be a de facto life sentence. 

Attorney General Holder. Well, the 

Senator Graham. OK. If the judge rules for the Government, we 
believe that you should have an ongoing review process. 

Attorney General Holder. OK, yes. 

Senator Graham. An annual review process. And I want to com- 
pliment the administration. I think what you all are doing there 
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makes sense so that there is an annual review of this person’s sta- 
tus, because the enemy combatant determination could be a de 
facto life sentence because this war is not going to end anytime 
soon. There will never be a formal surrender. So it is an accommo- 
dation we are trying to make, sort of a hybrid system. 

So what I would like to do is try to get this Committee to work 
with you to deal with what happens when a habeas petition is 
granted, institutionalize an ongoing review process so we could look 
anybody in the world in the eye and say no one in an American 
military prison is held arbitrarily, they have independent judicial 
review, and every military commission verdict is appealable to the 
civilian system. Is that correct, under the laws we have, the mili- 
tary commission laws? 

Attorney General Holder. Every military finding is appealable 
to the civilian 

Senator Graham. Yes, every verdict. 

Attorney General Holder. I believe that is correct. 

Senator Graham. It is. So there is Article III review of our mili- 
tary commissions. There is Article III review of our enemy combat- 
ant determinations, and obviously if you go into Article III court, 
you have Article III ownership there. So what I am trying to estab- 
lish with your help is that there will be an independent check and 
balance throughout every lane, no matter what lane you use. But 
when it comes to closing Guantanamo Bay, 59 percent of the Amer- 
ican people now object to it. There has been about a 20-point shift. 
And I know I am over my time, but I think this is important. Why 
do you think that has happened? 

Attorney General Holder. I honestly think that there has been 
a lot of misinformation placed out there, and without casting asper- 
sions on anybody in this room, I think there has been unnecessary 
politicization with regard to national security issues that I do not 
think have served this Nation necessarily well. 

Senator Graham. Can I give you an alternative theory? And 
there is probably some truth to that. I am not saying that you are 
all wrong. I think there are a lot of people in this country worried 
about we do not have a coherent policy. And as I have tried to dis- 
cuss with you, this is hard. This is sort of new areas. And the 
Christmas Day bomber probably highlighted it to people. It was a 
bit unnerving because they saw this guy as not a common criminal 
and Miranda warnings — we all watch TV — are associated with 
“Dragnet” and all this other stuff. 

So I think it would be helpful not only to focus on our allies but 
also the American people and assure them that as we go forward 
in this war on terror, we are going to live within our value system, 
but we are going to have a legal system that will protect you and 
your family against people who are committed to our destruction. 
It will not include torture. It will be transparent; it will be open. 
But it will be based on the principle, as Senator Specter said, this 
is not a normal criminal operation. 

I think if we could do that, Mr. Attorney General, not only would 
you serve the moment well here in America, you would serve the 
future well. And I look forward to helping make that happen. We 
have got to assure the American people, not just our allies, that we 
have a good system that will protect us against what I think is an 
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enduring threat. We will be fighting this war long after you and 
I have left the political arena. I wish it were not so, but I believe 
it to be so. So let us park some of the rhetoric and see if we can 
find a solution. 

Thank you for your service. I really admire what you are trying 
to do for the country. 

Attorney General Holder. I think the point that you last made 
actually is a very good one, and I think that it is incumbent upon 
people like myself to be more forthcoming, perhaps more clear with 
the American people about what our intentions are, and to explain 
to them in ways that perhaps we have not done, that I have not 
done effectively to date, so that there is a degree of assurance that 
they have, because I think you are probably right that in addition 
to whatever I have mentioned, the factors that you have mentioned 
are also probably some factor in why that approval, or that ap- 
proval notion, of closing Guantanamo has dropped. 

Senator Graham. I think the Congress could be a good partner 
for you, and if the Congress and the executive branch were working 
together, I think it would help us in court, and I think it would 
help the American people be reassured. Thank you. 

Senator Specter. Thank you, Senator Graham. 

Before yielding to Senator Grassley for his second round, I intend 
to turn the gavel over to Senator Cardin in a few moments. In lieu 
of a second round, just a couple of comments. 

On the pending nomination to the Supreme Court, I may be con- 
sulted on the subject. I am sure you will be. Just a word or two 
of my thinking on it. I believe the President ought not to be con- 
cerned about a filibuster, but ought to face squarely the fact that 
the Supreme Court is an ideological battleground and the lines are 
drawn. Chief Justice Roberts testified extensively in his confirma- 
tion hearings that he was going to try to draw a consensus and 
narrow the issues. Well, that certainly has not happened. It has 
been anything but that. 

Chief Justice Roberts was very forceful in saying that he would 
not jolt the system. Well, Citizens United is one hell of a jolt. It is 
hard to figure a jolt harder than that one on 100 years of prece- 
dent. And the theory which has been advanced about finding a 
judge who will be a consensus judge, be the fifth vote and not the 
fourth vote, and some specific comments about bringing Justice 
Kennedy over into the fifth vote with the new appointee plus the 
three others on the Court I think is highly unlikely. 

The precedent which is cited in the Rasul case, where Justice 
Stevens wrote an opinion identifying habeas corpus as a constitu- 
tional right going back to the Magna Carta, and then inexplicably 
in Boumediene the Court of Appeals for the District of Columbia 
said that it was decided on statutory grounds, statutory habeas cor- 
pus and constitutional habeas corpus, is about as far-fetched as an 
interpretation can be. And then when the petition for cert was filed 
in Boumediene, there were only three Justices. Everybody was sur- 
prised that Justice Stevens did not vote to grant cert, but as it has 
been speculated, and apparently with some real foundation, Justice 
Stevens did not want four Justices to grant cert and have 
Boumediene upheld, but waited until there was some disclosures 
about major failings in the commissions which on a petition for re- 
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consideration for cert it takes five Justices, not four. And then 
there were five, and Justice Kennedy wrote the opinion in 
Boumediene. 

But I think it is fanciful thinking looking for that kind of 
collegiality to carry the day, so that I would hope that the ideolog- 
ical battleground would be recognized. And President Obama is not 
halfway through his second year. He may have an opportunity for 
other Supreme Court picks which would line up with Breyer and 
Ginsburg and Sotomayor. So that if you have an opportunity, if the 
President is not watching this Judiciary Committee session, pass 
on the word. 

Attorney General Holder. Well, I am sure, Mr. Chairman, you 
are going to have that opportunity yourself, but I will pass along 
what you said. 

Senator Specter. Well, that concludes the hearing. Thank you 
very much, Mr. Attorney General. 

Attorney General Holder. OK. Thank you. 

Senator Specter. Let me join Senator Graham’s commendation 
to you for doing a very good job. 

Attorney General Holder. Thank you, sir. 

[Whereupon, at 12:31 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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U,S. Department of Justice 

Office of Legislative Affairs 

QUESTIONS AND ANSWER S 

Office of the Assistant Attorney General Washington, D.C. 20530 



December 10, 2010 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Chairman Leahy: 

Enclosed please find responses to questions for the record arising from the appearance of 
Attorney General Eric Holder, before the Committee on April 14, 2010, at an oversight hearing. We 
hope that this information is of assistance to the Committee. 

Please do not hesitate to call upon us if we may be of additional assistance. The Office of 
Management and Budget has advised us that there is no objection to submission of this letter from the 
perspective of the Administration’s program. 


Sincerely, 

Ronald Weich 
Assistant Attorney General 


Enclosure 

cc: The Honorable Jeff Sessions 

Ranking Member 
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Questions for the Record 
Attorney General Eric H. Holder, Jr. 
Committee on the Judiciary 
United States Senate 
April 14, 2010 


QUESTIONS POSED BY CHAIRMAN LEAHY 


Benefit of Federal Criminal Courts vs. Military' Commissions 


1. Since September 11, there have been 400 terrorism-related convictions in 

federal court and there are hundreds of terrorists locked up in our prisons. 

In comparison, only three individuals have been convicted in military 

commissions. 

a. What are the risks of insisting that all terrorism suspects be tried in a 
military commission? What limitations would government face in 
trying suspects in military commissions that it does not face in the 
Federal court system? 

Response: 

The United States is engaged in an armed conflict against al Qaeda, the Taliban 
and associated forces engaged in hostilities against the United States and its coalition 
partners. In order to win this conflict, we must bring to bear all elements of national 
power. The criminal justice system has proved an effective tool, both for incapacitating 
terrorists and for gathering valuable intelligence. Insisting that all terrorism suspects be 
tried in a military commission would take away this tool, limiting the United States 
government's ability to effectively combat terrorism and would, as a result, increase the 
threat to national security and the danger to American citizens. 

The criminal justice system has been used to incapacitate terrorists and to collect 
valuable intelligence for years. Since the 1 990s, numerous individuals charged with 
terrorism violations have been successfully prosecuted and sentenced in federal court, 
including more than 30 in 2009 alone. Among those convicted are Ramzi Yousef and 
others for the 1993 World Trade Center bombing and the Manila Air plot; Sheikh Omar 
Abdel-Rahman (the “Blind Sheikh”) and others for the plot to bomb New York City 
landmarks; and Zacarias Moussaoui in connection with the September 1 1 conspiracy. 
Many foreign terrorists convicted in our criminal justice system are serving life sentences 
in maximum security prisons. 

It is important to note that there are some terrorists who could be prosecuted in 
the federal courts, but not in the military commissions system. Jurisdiction ih the military 
commissions exists only in cases where prosecutors are able to prove that the accused is 
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an alien who was part of al Qaeda at the time of commission of the offense or who has 
engaged in, or purposefully and materially supported, hostilities against the United States 
or its coalition partners. “Hostilities” is defined by the 2009 Military Commissions Act 
(MCA) as “any conflict subject to the laws of war.” U.S. criminal jurisdiction, by 
contrast, would allow for prosecution of U.S. citizens, members of terrorist groups other 
than al Qaeda, lone wolf terrorists, and others acting in a context not subject to the laws 
of war. Additionally, whereas a military commission has jurisdiction to try only a limited 
set of offenses, the federal criminal code covers a broad spectrum of illegal acts, 
including criminal code violations such as lying to investigators or passport fraud that are 
not part of the laws of war and would not otherwise be available to military prosecutors. 

Finally, the framework, procedures, and rules established under the MCA are as 
yet untested and it is expected that they will be subject to vigorous legal challenges by 
defendants. The Administration strongly supported the efforts to reform the military 
commissions and believes that changes made by Congress in the MCA will help ensure 
that commission proceedings arc fair, effective, and lawful. We intend to use military 
commissions to prosecute terrorists where appropriate. It is in the best interests of the 
Nation that we in the Executive Branch continue to make the decision, based on the law, 
facts, and circumstances of each case, as to which forum is more appropriate. 

b. What is the benefit of trying terrorism suspects in Federal criminal 
courts rather than in military commissions? 


Response: 

First and foremost, as stated above, federal criminal courts have an established 
track record of trying and convicting terrorists and sentencing them to substantial terms 
of imprisonment. Second, several foreign partners have told us that they will provide 
mutual legal assistance or extradite terrorism suspects only if they will stand trial in 
Article III courts, and not if they will stand trial before military commissions. 
International cooperation is often key to the effective investigation and prosecution of 
international terrorism cases. Third, military commissions simply cannot be used to try 
some terrorism suspects, cither because they are U.S. citizens or because their conduct 
does not constitute an offense triable by military commission. For some offenses triable 
by military commission pursuant to the MCA, such as conspiracy and material support, 
defendants may argue that such charges were not law of war offenses at the time of their 
crimes. Finally, plea practice, in particular the ability to plead guilty in a capital case, 
and the sentencing structure are well-settled and clearly defined in federal court. 

c. Do you agree with those who say that the Christmas Day bombing 
suspect, Llmar Farouk Abdulmutallab, should have been held in 
military custody because military interrogators would have done a 
better job questioning him than those highly experienced FBI 
interrogators? 
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Response: 

No, the facts do not support this assumption. To the contrary, the expertise of FBI 
interrogators is recognized throughout the national security community, and the 
Department of Justice and FBI work closely with the rest of the intelligence community 
to ensure that interrogations produce as much useful and relevant information as possible. 
Experienced interrogators - across the law enforcement, intelligence, and defense 
communities - agree that successful interrogation does not depend on particular 
“techniques.” Instead, successful interrogation depends on lawful interrogation strategies 
based on extensive knowledge of an arrestee and his organization. In addition, the 
criminal justice system provides powerful incentives for suspects to provide accurate, 
reliable information. As a result, the criminal justice system has been the source of 
extremely valuable intelligence on al Qaeda and other terrorist organizations, including in 
this case. 


The Department of Justice’s Interrogation Procedures 

2. Since the failed Christmas Day bombing, critics of the Administration’s 
interrogation decisions have argued that the High-Value Detainee 
Interrogation Group, known as the “HIG,” should have interrogated the 
Christmas Day bombing suspect. The critics question whether terrorism 
suspects should be given Miranda warnings, even though those critics did not 
raise such a concern during the Bush administration. This has led to a 
debate about the best way to interrogate terrorism suspects. What are the 
Administration’s current policies for detaining and interrogating terrorism 
suspects? How does that policy support the collection of valuable 
intelligence, and simultaneously prevent dangerous suspects from being set 
free? 

Response: 

Interrogating suspected terrorists to obtain intelligence about terrorist activities 
and impending terrorist attacks is critical to our national security, as is ensuring that such 
individuals can lawfully be detained so that they do not themselves pose a threat to our 
communities. Determinations about how to handle specific situations involving arrests of 
terrorism suspects arc made on a casc-by-case basis based on the facts and the law. 

Absent some other lawful course of action or extraordinary circumstances, individuals in 
law enforcement custody are treated in accordance with the standard practices and 
policies of the responsible law enforcement agency and the requirements of the criminal 
justice system. In Abdulmutallab’s case, the initial interrogation was conducted without 
Miranda warnings under a public safety exception (the Quarles exception) that has been 
recognized by the Supreme Court. See New York v. Quarles, 467 U.S. 649 (1984). 
Subsequent interrogation was conducted with a Miranda warning after consultations 
between FBI agents in the field, FBI headquarters, and career federal prosecutors. 
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Under the Quarles exception, agents may ask questions that are reasonably 
prompted by a concern about public safety or the safety of the arresting agents without 
providing an advice of rights. When those questions have been exhausted, under existing 
policy, the arresting agents typically advise the defendant of his Miranda rights. 
Administering Miranda warnings enhances our options for incapacitating terrorists 
because it allows us to use their statements against them in a criminal prosecution. In 
many cases, there may be no lawful mechanism to detain a terrorism suspect other than a 
criminal prosecution. However, more extensive public safety questions may be necessary 
when a suspected terrorist is apprehended - e.g. about the activities of co-conspirators, 
the existence of any coordinated attacks, the plans and intentions of those who may be 
directly involved in or facilitating the attacks from within the United States or abroad, 
and information about the weapons and tactics involved - than when ordinary criminals 
are arrested. 

It is important to note that neither advising a suspect of his Miranda rights nor 
providing him access to counsel prevents us from obtaining intelligence from him. Many 
criminal defendants, including those arrested for crimes related to terrorism, waive their 
Miranda rights and talk voluntarily to investigators. In many other cases, defendants 
decide to cooperate after consulting with counsel. Indeed, where defense attorneys 
conclude that the government has strong evidence to support a conviction and lengthy 
sentence, they often encourage their clients to cooperate. Of course, it is not possible to 
know whether defendants who decline to cooperate after receiving a Miranda warning 
would have cooperated if the warning had not been provided. Miranda warnings are far 
less determinative of the prospects for obtaining long-term cooperation in the criminal 
justice system than other factors, such as the strength of the government’s ease against a 
defendant, the skill and expertise of the interrogator, and the interrogator’s background 
knowledge about the target and the subject matter. We believe the record shows that over 
the years the criminal justice system, has been a very effective tool for collecting 
intelligence and protecting the country via successful prosecution and incarceration of 
terrorists. 

The High-Value Detainee Interrogation Group (HIG) is available to support 
interrogations of terrorism suspects whether they are arrested in the United States or 
overseas. The decision whether HIG personnel will conduct or participate in the 
interrogation in any particular case is made on a case-by-case basis. 


Outstanding OLC Index 

3. In March, the Department of Justice released another Office of Legal 
Counsel memorandum regarding detention and interrogation techniques 
used during the Bush administration. I am encouraged by this 
Administration’s commitment to releasing more information and increasing 
transparency, but I also think it is well past the time when this Committee 
should have the assurance that it has seen all of the relevant documents 
related to the detention and interrogation policies of the last administration. 
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I have asked about this several times now. When will the Administration be 
prepared to provide this Committee with an index of all relevant documents 
contained in the Committee subpoena issued on October 16, 2008? 

Response: 

The documents referenced in the Committee’s October 16, 2008 subpoena include 
numerous classified and unclassified memoranda, none of which were distinctly 
categorized or organized in particular locations within the Office of Legal Counsel (OLC) 
as “legal analysis and advice . . . concerning the Administration’s national security 
practices and policies related to terrorism.” OLC has worked diligently to identify all 
such responsive documents, and the Department is presently coordinating an interagency 
process to determine the form in which some or all such documents may be identified to 
the Committee, consistent with the Executive Branch’s legitimate classification and 
confidentiality considerations. That review is being conducted consistent with OLC’s 
long-established “third-agency practice,” in which OLC consults with all other entities in 
the Executive Branch that have equities in the legal advice reflected in its memoranda 
before any decisions are made about whether and how disclosure would be appropriate. 
Where such documents are classified, moreover, the Department generally was not the 
classifying entity, and therefore any declassification decisions must be made outside the 
Department. 

However, as the question notes, since January 2009, the Department has released 
over 40 OLC opinions and other legal memoranda concerning national security-related 
matters — including many involving interrogation and detention — with separate releases 
on March 2, 2009; April 16, 2009; August 24, 2009; December 15, 2009; March 15, 

2010; and June 4, 2010. OLC has posted many of these documents on its FOIA Reading 
Room webpage: http://www.justice.gov/olc/olc-foial.htm. The Department will 
continue to make additional OLC memoranda available to the Committee and to the 
public when possible, consistent with the President's and Attorney General's directives on 
transparency and with the Executive Branch's legitimate classification and confidentiality 
considerations. 


Patriot Act Implementation 

4. Last year, a bipartisan majority of this Committee voted to report favorably 
the USA PATRIOT Act Sunset Extension Act (S.1692), reauthorizing three 
expiring provisions of the Patriot Act, but also increasing the transparency 
and accountability of this legislation. Unfortunately, Congress recently 
passed a one-year extension of the expiring Patriot Act provisions with none 
of the improvements included in the Judiciary-passed legislation. I wrote to 
you in March 2010 asking you to implement key provisions included in that 
bill without waiting another year to pass legislation. Will you commit to 
working with me to implement the oversight and accountability’ provisions 
that were included in the USA PATRIOT Act Sunset Extension Act without 
further delay? 
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Response: 

The Department appreciates your efforts and those of Sen. Feinstein and your 
Committee colleagues to craft balanced legislation that would reauthorize these essential 
authorities while enhancing protections for privacy and civil liberties. Although that bill 
was not enacted, we look forward to working with you to make progress toward those 
goals. 


State Secrets 


5. September 23, 2009, you announced new policies that will guide how and 
when the Justice Department may invoke the state secrets privilege. After 
this Committee’s last oversight hearing in November, I wrote to you asking 
about the use of the privilege. In your written response, you stated that there 
may be cases in which you do not provide the court with a “robust 
evidentiary submission.” I was pleased to see, however, that in the Al 
Haramain case, the first in which the Obama administration asserted the 
state secret privilege, the Department provided the judge with a classified 
description of the reasons why the Department believed the privilege applied. 
Please describe to the Committee what types of cases would justify a decision 
to not provide the court with a “robust” evidentiary submission. In cases 
where the Department determines it will not make that evidentiary 
submission, how can anyone be sure that that the Court has a complete 
record of the evidence the government is using to assert this significant 
privilege? 

Response: 

The protocols we have established serve to ensure that each assertion of the state 
secrets privilege in litigation has been subjected to a rigorous formal process that requires 
serious and personal consideration by officials at the highest levels of the Department. 
The Department fully agrees that the Judiciary plays a vital and essential role in 
independently reviewing assertions of the state secrets privilege. See United States v. 
Reynolds, 345 U.S. 1, 8 (1953) (“The court itself must determine whether the 
circumstances are appropriate for the claim of privilege.”). Although there may be 
variations in the degree of disclosures the Department is able to make in particular cases, 
it is standing Department practice to provide Article III judges access to information 
sufficient to understand and justify the privilege in any case where the privilege is 
invoked, even where the material is highly sensitive. The Department is not aware of a 
case where sufficient information was not provided to an Article III judge when the 
privilege was invoked in order for the court to appropriately evaluate the Executive 
Branch's invocation of the privilege. 
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Faster FOIA Act of 2010 

6. I commend you for the progress that the Department has made on improving 
the implementation of the Freedom of Information Act (“FOIA”). In 
March, you announced that the Department disclosed more than 1,000 
additional full releases and almost 1,000 additional partial releases under 
FOIA in 2009 than it released during the year before. However, despite this 
progress, the Department — and many other federal agencies - are still 
plagued by significant FOIA delays The Department’s most recent Annual 
FOIA Report states that the Department had a backlog of almost 5,000 FOIA 
requests at the end of last year. In March, Senator Cornyn and I introduced 
the bipartisan Faster FOIA Act of 2010. The bill creates a bipartisan 
Commission to study agency FOIA backlogs and makes recommendations on 
how to improve FOIA implementation. The bill was reported favorably by 
the Judiciary Committee on April 15, 2010. Given the need to do even more 
to make our Government more transparent and accountable to the American 
people, will you support the Leahy-Cornyn bill? 

Response: 

The Department agrees in order to make government more open and accountable, 
it is important to reduce FOIA backlogs. Across the Administration, agencies are taking 
concrete steps to respond to requests more quickly. As a result, many agencies have 
vastly improved average processing times. Indeed, in FY 2009, the fifteen Cabinet 
agencies plus the EPA and Federal Reserve Board cut their overall FOIA backlog by 
56,320 requests - or 45% -- from FY 2008. Although the Department’s own backlog 
increased slightly, the increase is attributable to a recent policy change at the FBI that has 
resulted in the Bureau conducting broader, more extensive searches. In other words, the 
FBI has instituted a policy that will take more time to complete but will lead to a more 
transparent approach. Discounting the FBI’s backlog, the Department’s overall FOIA 
backlog decreased in FY 2009. 

Given the President’s and Attorney General’s commitment to further reform, it is 
unclear whether a new commission is necessary. The Department supports the goals of 
the original Leahy-Comyn bill, however, and looks forward to working with Congress on 
the legislation. 


Children Exposed to Violence Initiative 

7. I appreciate your efforts going back more than a decade to address the 
problem of children exposed to violence. I hope that is something on which 
Senators on both sides of the aisle can join with you and work 
coilaboratively. I have long supported programs that incorporate 
prevention, intervention, and treatment in order to provide a comprehensive 
approach to issues facing our communities. 1 understand that the Children 
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Exposed to Violence Initiative is in its early stages, and I would like to know 
how you envision the future development of the program. 

a. According to a grant solicitation released earlier this month by the 
Office of Juvenile Justice and Delinquency Prevention at the 
Department, Phase I of the Children Exposed to Violence Initiative 
provides for the funding of up to eight communities over a 24 month 
period to combat the issue of children exposed to violence. How does 
the Department plan to expand this program to more communities 
nationwide? 

Response: 


The subject of children and violence has been both a personal and a professional 
concern of mine for a long time, going back to my days as the United States Attorney for 
the District of Columbia and as an Associate Judge of the Superior Court of the District 
of Columbia. A recent study sponsored by the Office of Juvenile Justice and Delinquency 
Prevention and supported by the Center for Disease Control and Prevention, the National 
Survey of Children’s Exposure to Violence, found that a majority of children in the 
United States have been exposed to violence, crime, or abuse in their homes, schools, and 
communities. The consequences of this problem are significant and widespread, but 
studies have shown that early identification of children exposed to violence and early 
intervention can mitigate the effects of violence, enhance resiliency, and foster healthy 
child development. By addressing children’s exposure to violence now, the Department 
can help communities prevent violence and other crime in the future. 

The Children Exposed to Violence (CEV) Initiative represents a Department-wide 
effort, led by the Office of Justice Programs, the Office on Violence Against Women, and 
the Office of Community Oriented Policing Services. In EY 2010, Phase I of the CEV 
Initiative will begin with a planning stage for identifying up to eight localities as 
demonstration sites to develop collaborative strategics, protocols, and procedures for 
addressing children’s exposure to violence. The announcement of the selected sites is 
planned for the Fall of 2010. 1 Phase I will then develop parameters for evaluating the 


1 Phase I also includes funds for related efforts to address children’s exposure to violence. Descriptions of 
the FY 2010 CEV grant solicitations are as follows: 

1. FY 2010 The Attorney General’s Children Exposed to Violence Demonstration Program: 
Phase 1 will fund up to 8 communities to develop and support comprehensive community-based 
strategic planning to prevent and reduce the impact of children’s exposure to violence in their 
homes, schools, and communities; 

2. FY 2010 Evaluation of the Attorney General’s Children Exposed to Violence Demonstration 
Program: Phase I will fund the first phase of an evaluation of the demonstration component of 
the CEV Initiative, including: data assessment for program evaluation; coordination with the CEV 
technical assistance provider on data collection, measurement and evaluation issues; and the 
development of a comprehensive strategy to evaluate the impact of the CEV demonstration 
program in Phase II; 
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effectiveness of the demonstration program, including: developing a process for data 
collection; developing a process for performing data assessment; and developing 
measurement and evaluation factors to be considered. 

In FY 201 1, in Phase 2, the Department plans to select four communities as full 
demonstration sites to receive funding to implement a comprehensive set of strategies to 
address exposure to violence in the home or in the community for children and youth 
who are 17 years of age or younger. The four sites not selected will continue to receive 
limited funding to continue their work. Also in FY 201 1, there is a $37 million request 
in the President’s budget to support the expansion of this Initiative. The Department 
plans to launch a second grant program that will make funding available to 30 or more 
communities and multiple states using these funds, should Congress make them 
available. This larger group of communities will benefit from the “lessons learned” from 
the initial set of demonstration sites through a broad training and technical assistance 
program. 

b. Please provide a description of subsequent phases of the Children 
Exposed to Violence Initiative. 

Response: 

As described above, Phase I will select up to eight localities to develop 
comprehensive, multi-disciplinary plans to improve prevention, intervention, treatment, 
and response systems for children exposed to violence in their homes, schools, and 
communities. 


3. FY 2010 Research and Evaluation on Children Exposed to Family Violence will fund 
multidisciplinary research and evaluation proposals related to childhood exposure to family 
violence and the impact of domestic violence on child custody decisions; 

4. FY 2010 Action Partnerships for Professional Membership and Professional Affiliation 
Organizations Responding to Children Exposed to and Victimized by Violence will fund 
programs to develop or improve the capacity of members of national professional membership and 
professional affiliation organizations to advance victims’ rights and improve services, with a focus 
on children exposed to or victimized by violence; 

5. FY 2010 Public Awareness and Outreach for Victims in Underserved Communities will 
support the planning and development of public awareness campaigns focusing on services 
available to child victims of violence within underserved and socially isolated populations 
including, but not limited to, those historically underserved due to race, socio-economic status, 
disability, or sexual orientation; and 

6. FY 2010 Child Protection Division Fellowship Program on Children’s Exposure to Violence 

will provide a professional development opportunity to candidates with expertise in children’s 
exposure to violence to help implement collaborative cross-agency strategies, policies, and 
evidence-based practices to support the Office of Juvenile Justice and Delinquency Prevention in 
its programming in this area. 
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In Phase II, demonstration sites will be selected to implement a comprehensive set 
of strategies to address exposure to violence in the home or in the community for youth 
ages 0 through 17. The results of Phase II will enable the Department to further develop 
strategies that can be used throughout the country. Additionally, with FY 201 1 funding, 
the Department plans to expand funding to thirty or more communities and multiple 
states to implement evidence-based intervention and treatment strategies for children 
exposed to violence, as well as to expand training and technical assistance. Finally, with 
this funding, the Department anticipates increasing the investment in science to improve 
our understanding of what works to prevent exposure to violence and to reduce the 
negative impacts of such exposure. 


Crime Reduction Strategies 

8. The Judiciary Committee has heard on numerous occasions, including at a 
field hearing on March 22, 2010 in Barre, Vermont, from communities that 
are developing effective solutions to a persistent problem with drugs and 
related crime. Will you work with me to find ways to encourage 
communities nationwide, and particularly state and local law enforcement, to 
adopt innovative practices that have been shown to reduce crime and save 
money? 

Response: 

Yes. We are committed to both goals and the Department would benefit from the 
information gathered at field hearings such as these. 


Fraud 


9. The Justice Department has a critical role to play in combating the scourges 
of financial fraud, mortgage fraud, and health care fraud — forms of fraud 
that siphon away billions of dollars from hard-working Americans each year. 
When the Senate last year passed the Fraud Enforcement and Recovery Act, 
which I introduced with Senators Grassley and Kaufman, we gave 
investigators, prosecutors, and whistleblowers important new tools to 
improve enforcement of financial fraud. With the enactment of health care 
reform legislation, we are doing the same with health care fraud. You have 
announced major new Department of Justice initiatives, in some cases 
implemented jointly with other agencies, to combat fraud. Since we discussed 
this issue in the November 2009 oversight hearing, what has the Justice 
Department done to expand the fight against health care fraud and to 
improve enforcement of financial and mortgage fraud? 
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Response: 

The Department of Justice and the Department of Health and Human Services 
(HHS) have renewed the commitment to fight healthcare fraud. Through the creation of 
the Health Care Fraud Prevention and Enforcement Action Team (HEAT), a senior-level 
joint task force, we are marshaling the combined resources of both agencies in new ways 
to combat all facets of the problem. 

Our criminal enforcement efforts are led by our Medicare Fraud Strike Force 
prosecutors and agents who are using Medicare claims data to target a range of fraudulent 
health care schemes, deploying appropriate criminal and civil enforcement tools in fraud 
hot spots around the country. Since it began operating in 2007, the Strike Force has 
charged more than 720 defendants in over 430 cases totaling more than $ 1 .65 billion in 
fraudulent billings to Medicare. All told to date, more than 390 defendants have been 
convicted, and more than 270 have been sentenced to prison. Because this is a model that 
works, as part of the HEAT initiative, we have expanded Strike Force operations from 
two to seven metropolitan areas. 

Specific highlights of Strike Force accomplishments since November 2009 follow: 

• In December 2009, the Department and HHS announced indictments of 30 
individuals charged by Strike Force prosecutors in Miami, Detroit, and Brooklyn 
with submitting more than $61 million in fraudulent billings to Medicare for 
various schemes involving unnecessary medical tests, durable medical equipment, 
home health services, and injection and infusion treatments. The Department and 
HHS also announced plans to expand Strike Force operations to the Eastern 
District of New York, Middle District of Louisiana, and Middle District of Florida. 

• In January, the Department filed charges against 13 Detroit-area individuals in 
connection with two home health care agencies that allegedly purported to provide 
in-home health services in a scheme to defraud the Medicare program of more than 
$14.5 million for therapy services that were medically unnecessary and were never 
performed. 

• In March 2010, Department prosecutors indicted six Miami-area residents for their 
alleged role in a $ 13.6 million health care fraud scheme involving a Miami-area 
HIV infusion clinic that billed the Medicare program for HIV infusion therapy 
services that were medically unnecessary and were never provided. 

• In May, 2010, the Department and HHS announced the indictments of four 
Brooklyn, N.Y.-area residents who were charged in connection with a $2.8 million 
health care fraud scheme allegedly operated from a Brooklyn-area clinic that 
purported to specialize in providing physical therapy and various diagnostic tests 
that were not actually rendered and were not medically necessary. 

• In July 2010, the Department unsealed charges against 94 doctors, health care 
company owners, executives and others for their participation in schemes to 
collectively submit more than $251 million in false claims to the Medicare 
program. More than 360 law enforcement agents from the FBI, HHS-Office of 
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Inspector General (HHS-OIG), multiple Medicaid Fraud Control Units, and other 
state and local law enforcement agencies participated in the operation. The 94 
individuals were charged in Miami, Baton Rouge, Brooklyn, Detroit, and Houston 
in connection with various Medicare fraud-related offenses, including conspiracy 
to defraud the Medicare program, criminal false claims, violations of the anti- 
kickback statutes and money laundering. The charges were based on a variety of 
fraud schemes, including physical therapy and occupational therapy schemes, 
home health care schemes, HIV infusion fraud schemes, and durable medical 
equipment (DME) schemes. The operation was the largest federal health care 
fraud takedown since Strike Force operations began in 2007. 

Our civil enforcement efforts have, since HEAT was formed in May of 2009, 
recovered more than $2 billion on behalf of federal government health care programs - 
about $670 million of that since November 2009. These recoveries have resulted from a 
variety of matters brought under the False Claims Act and other statutes, including the 
following: 


• In January of this year we announced a $24 million False Claims Act settlement 
with FORBA, Inc., a dental management company that operated a chain of 
pediatric dental clinics known as “Small Smiles.” We alleged that Small Smiles 
dentists often performed unnecessary and painful dental services on behalf of 
children insured by Medicaid, all for the purpose of maximizing reimbursement 
from Medicaid. Our investigations of individual dentists are continuing. 

• In February of 2010, we announced a consent judgment against two owners of the 
City of Angels Hospital in Los Angeles. We alleged that these individuals had paid 
kickbacks to the managers of homeless shelters in the Skid Row area of that city to 
induce the managers to send the shelter clients to City of Angels for medical 
services they often did not need and for which Medicaid and Medicare paid. 

• In April of this year, we obtained a $520 million settlement agreement with 
AstraZeneca LP and AstraZeneca Pharmaceuticals LP to resolve allegations that 
AstraZeneca illegally marketed the anti-psychotic drug Seroquel for uses not 
approved as safe and effective by the FDA. The federal recovery in AstraZeneca 
was approximately $302 million. 

• Also in April we announced settlements with Schwarz Pharma, Inc. and two 
Johnson & Johnson subsidiaries, for false claims seeking reimbursement and for 
off label marketing violations, respectively. On May 4, we announced another off- 
label marketing settlement, this time with Novartis. The cumulative federal 
recovery from these three settlements was over $100 million. 

Economic crimes pose a continual threat to the vitality of our finance and housing 
markets and the economic recovery. Financial, corporate and mortgage frauds are 
significant problems and a major focus of the Justice Department. For example, the 
integrity of our capital markets depends on the ability of investors to receive, and rely on. 
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accurate financial information. Similarly, abuses such as mortgage lending and 
securitization frauds, foreclosure rescue scams, reverse mortgage scams and bankruptcy 
schemes, have affected the health of our housing markets. In addition, 15 United States 
Attorneys’ Offices have already reported opening matters concerning entities receiving 
economic recovery funds. Vital funds appropriated to our armed forces overseas are 
being diverted. 

Late last year, the Administration announced the creation of the Financial Fraud 
Enforcement Task Force, an inter-agency task force that advises me on the prosecution 
and investigation of financial crimes and violations, coordinates with federal, state and 
local law enforcement partners, and brings to bear the full array of criminal and civil 
enforcement in confronting a broad array of fraud. Enforcement is a key Task Force 
mission. It focuses on the types of financial fraud that affect us most during this time of 
economic recovery, including mortgage fraud, securities fraud, financial discrimination, 
and fraud related to economic recovery programs (e.g., the American Recovery and 
Reinvestment Act and the Troubled Asset Relief Program). 

Since November 2009, the Task Force has established a Financial Fraud 
Coordinator in every U.S. Attorney’s Office to ensure that financial fraud enforcement is 
aggressively sought throughout the country. This robust strategy has paid off. Through a 
coordinated effort, we have brought to justice those in the finance industry who have 
embezzled their clients’ money, who have attempted to defraud the U.S. government of 
millions of dollars, who engage in discriminatory lending practices, and many more. We 
have seized the assets of these wrongdoers, and we will continue to expand our efforts to 
confront the broad array of financial fraud. 

In the area of mortgage fraud, for example, the FBI has more than doubled the 
number of investigating agents and has created the National Mortgage Fraud Team. As 
of March 31, 2010, the FBI was investigating more than 3,000 mortgage fraud cases and 
45 corporate fraud matters related to the mortgage industry. U.S. Attorneys’ Offices are 
participating in 23 regional mortgage fraud task forces and 67 mortgage fraud working 
groups and are leveraging both criminal and civil tools, including civil injunctions and 
civil monetary penalties, to combat mortgage fraud and related abuses. 

This comprehensive strategy against mortgage fraud has achieved notable results. 
In June, the Task Force announced Operation Stolen Dreams, the broadest mortgage 
fraud sweep in history. Through the coordinated effort of federal, state, and local 
partners. Operation Stolen Dreams involved more than 1,500 criminal mortgage fraud 
defendants, nearly 400 civil fraud defendants, and an estimated aggregate loss figure 
exceeding $3 billion. This mortgage fraud sweep exceeded prior efforts in size, by orders 
of magnitude, and also differed from previous efforts because it included a broad array of 
enforcement cooperation with state and local authorities, who used a cross-section of 
civil, bankruptcy, and other enforcement tools to confront the varying forms of fraud. 

This effort reinforces the strength of the Task Force strategy of building broad coalitions 
and using all the enforcement tools available, and we expect this approach to continue to 
be effective. 
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The mortgage fraud cases that have been prosecuted show the harm caused by 
such schemes and why such cases will continue to be a priority in the fight against fraud. 
For example, in the Southern District of Ohio, Gregory S. Chew was convicted on 
charges stemming from a mortgage fraud scheme involving 57 property investors and 
246 residential properties located throughout the greater Dayton area. Chew and a co- 
conspirator obtained $17 million in loans from more than 39 victimized mortgage lending 
institutions and pocketed $7.6 million of the loan proceeds. In the District of Arizona, 
Mario G. Bemadel, was sentenced to nearly 17 years in prison for his conviction on 
multiple counts for leading a mortgage fraud scheme in Phoenix that cost banks over $9 
million. Forty individuals were arrested and charged in connection with a major 
mortgage fraud scheme in the Eastern District of Texas. All 40 defendants, from Texas, 
Florida, Massachusetts, Tennessee, and Georgia, are charged with one count of 
conspiracy to commit mail and wire fraud. In the Central District of California, Milton 
Retana, who preyed on Spanish-speaking investors with promises of hefty returns during 
the real estate bubble, was sentenced in April 2010 to 25 years after bilking 
approximately 2,300 victims who suffered losses of approximately $33 million. Retana 
promised investors that he would buy and sell real estate with guaranteed returns as high 
as 84 percent each year but used only a tiny fraction of the victims' money to purchase 
real estate. 

The Task Force also has seen results in combating fraud in the investment and 
finance arena. For example, in June, the Criminal Division and its partners at the U.S. 
Attorney’s Office for the Eastern District of Virginia, the FBI, the Special Inspector 
General for the TARP, HUD, and the FD1C, obtained an indictment against Lee Farkas, 
the former chairman of Taylor, Bean & Whitaker (TBW). Farkas is accused of 
orchestrating a scheme that led to the collapse of TBW and Colonial Bank, one of the 
country’s 50 largest banks in 2009. By selling sham mortgage assets to Colonial Bank, 
Farkas and his co-conspirators created a loss totaling near $2 billion. 

The Farkas indictment is just one example of our enforcement efforts against Wall 
Street fraud. Since the formation of the Task Force, there have been numerous 
enforcement actions focused on financial institutions or their executives, including the 
following: 

• In June, an indictment in Brooklyn was unsealed against a former high-ranking 
executive of Aeropostale Inc., a publicly-traded clothing retailer, for a kickback 
scheme in which the executive, Christopher Finazzo, received more than $14 
million in exchange for causing Aeropostale to buy over $350 million in 
merchandise from a supplier. 

• In March, the U.S. Attorney’s Office for the Southern District of New York 
brought charges against the former president of Park Avenue Bank for attempting 
to fraudulently obtain more than $1 1 million in taxpayer rescue funds from the 
TARP. 
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• In January, seven Wall Street professionals and attorneys from New York, New 
Jersey, and Connecticut were indicted for securities fraud and conspiracy for the 
participation in an insider-trading scheme regarding mergers and acquisitions of 
public companies. 

in our continuing efforts directed at protecting “Main Street” victims, the Task 
Force and its partners have worked diligently to root out fraudsters who rely upon 
seemingly legitimate investments and business opportunities to deceive unsuspecting 
investors. Recent enforcement efforts from the past few months include the following: 

• On September 15, 2010, Nevin Shapiro, the former CEO of Capital Investments 
USA, Inc., pleaded guilty in Newark, New Jersey, to fraudulently soliciting funds 
for a non-existent grocery distribution business. Mr. Shapiro’s $880 million 
investment fraud scheme resulted in between $50 million and $100 million in 
losses to investors. 

• On the same day, September 15, Frank Castaldi, an accountant and businessman, 
was sentenced in Chicago to 23 years in prison for bilking hundreds of investors - 
many of them elderly Italian immigrants - out of more than $30 million. 

• On September 13, 2010, defendant Michael Goldberg pleaded guilty in 
Bridgeport, Connecticut, to three counts of wire fraud relating to his operation of 
a $100 million investment fraud scheme that cheated investors out of more than 
$30 million over an approximately 12-year period. Mr. Goldberg solicited more 
than 350 individuals to invest money in “diamond contracts” and to purchase 
distressed assets from JP Morgan Chase Bank. 

• On September 9, 2010, Christian Allmendinger, Adley Abdulwahab, and David 
White - three principals in a group of businesses that acquired and marketed life 
settlements to investors - were arrested and charged in an 1 8-count indictment 
filed in Virginia federal court for their alleged roles in a $100 million fraud 
scheme with more than 800 victims across the United States and Canada. 

• On August 24, 2010, a federal judge in Minnesota sentenced Trevor Cook, who 
orchestrated a Ponzi scheme by selling $158 million in bogus foreign currency 
trading investments, to a term of 25 years in prison. 

• On July 22, 2010, in Louisiana, Matthew Pizzolato received a 30-year prison term 
for a $15 million scheme that targeted retiree investors with the promise of no risk 
and high rates of return. 

• On April 29, 2010, Mario Levis, the former Treasurer and Senior Executive Vice 
President of Doral Financial Corporation was convicted in the Southern District 
of New York on securities and wire fraud charges after a five- week trial for his 
role in a scheme to defraud investors and potential investors in the stock of Doral 
that caused $4 billion decline in shareholder value. 
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• On April 27, 2010, defendant Charles Hays was sentenced to 1 17 months in 
prison for his role in running a Ponzi scheme involving commodity pools. He 
was ordered to pay more than S21 million in restitution, as well as victim 
attorney’s fees. 

From California to Texas to Minnesota to New Jersey, the Task Force and its law 
enforcement partners are bringing cases against the financial criminals who use trust as a 
weapon to victimize people in this country. This is an important priority for the Task 
Force and the Department, and we expect you will see more enforcement actions in the 
coming months. 
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QUESTIONS POSED BY SENATOR FE1NSTE1N 

10. As you may be aware, when DOJ enters into information sharing agreements 
with State, tribal and local law enforcement agencies, it is barred from 
signing mutual indemnification agreements. This lack of mutual 
indemnification means that State, tribal of local law enforcement agencies 
could be held liable in the event of inappropriate or illegal use of the 
information by a Federal agent. While some larger law enforcement agencies 
can afford that legal exposure, the vast majority cannot. As a result, the 
continuing ability of State, tribal and local law enforcement agencies to fully 
participate in information sharing initiatives may be at risk. 

a. Have any State, local or tribal law enforcement in California 

expressed their inability to sign an Intergovernmental Agreement 
(IGA) or Memorandum of Understanding (MOU) for information 
sharing with DOJ? 

Response: 


The Department of Justice exchanges information with thousands of state, local, 
and tribal law enforcement partners, including partners in many parts of California. The 
Department does not indemnify any of these partners. A small number of local law 
enforcement agencies within California have sought to include an indemnification 
provision in their information sharing agreements. However, the vast majority of the 
Department’s law enforcement partners, including those in California, have entered into 
information sharing agreements without raising the question of indemnification. 

As a general matter, most information sharing agreements between the 
Department and its law enforcement partners provide that federal, state, local and tribal 
agencies will be liable for the improper acts and omissions of their own employees. 
Consequently, if a federal agent were to use information provided by a state, tribal, or 
local law enforcement agency in an inappropriate or illegal manner, it is unclear how the 
non-federal agency could be held liable. We are not aware of any case in which that has 
happened. 

b. Is DOJ barred from signing an agreement with mutual 

indemnification provisions? If so, under what authority? Lastly, do 
you believe that a change in the law is necessary? 

Response: 

The Anti-deficiency Act, 31 U.S.C. § 1341, and the Adequacy of Appropriations 
Act, 41 U.S.C. §11, prohibit the Department from entering into unlimited mutual 
indemnification agreements. Under these statutes, agencies may not obligate or expend 
funds in excess of the amount available in their appropriations. Agencies are also 
prohibited from obligating funds in advance of appropriations. In light of these 
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restrictions, each financial obligation assumed by an agency must be for a definite 
amount. Otherwise, an agency’s obligations might grow to exceed the amount of funding 
appropriated by Congress. 

While the Department could avoid violating the Anti-deficiency Act and the 
Adequacy of Appropriations Act by entering into a limited or capped indemnification 
agreement or by seeking a change in applicable law, neither option is necessary or 
advisable from a policy perspective. As the Comptroller General has explained, 
indemnification, even where limited, “could have disastrous fiscal consequences for an 
agency as well as present other practical problems. For example, payment of an 
especially large indemnity obligation at the beginning of a fiscal year could wipe out the 
entire unobligated balance of an agency’s appropriation for the rest of the fiscal year, 
forcing the agency to seek a supplemental appropriation to finance basic program 
activities. Conversely, if a liability arises toward the end of the fiscal year it is quite 
possible that no unobligated balance would be available for an indemnity payment, which 
means indemnification could prove to be largely illusory from the standpoint of the 
beneficiary.” See U.S. Government Accountability Office, Principles of Federal 
Appropriations Law . Third Ed., Vol. II, at 6-60 (2008). 

For this, and other reasons described by the Comptroller General, the 
Department’s indemnification of its state, local and tribal partners would be ill-advised. 
As noted above, the Department has information sharing arrangements with thousands of 
state, local and tribal partners. Presumably, if an indemnification option were offered to 
one partner, others would request similar protection. Even if the risk of legal liability 
were low, fiscal responsibility would require the Department to account for a financial 
obligation of this magnitude. As a result, the Department would likely have fewer funds 
available to carry out its criminal justice and national security missions. While the 
Department is sympathetic to the concerns raised by certain of its partner agencies, it 
believes that the legal risk to state, local and tribal law enforcement agencies, when 
balanced against the potential mission impact of the Department indemnification, 
warrants neither a change in applicable law nor a modification of the Department’s 
current practice. 


U.S. Consulate Murders in Ciudad Juarez 


11. On March 13 th in Ciudad Juarez, Mexico two Americans and one Mexican 
citizen affdiated with the U.S. Consulate were killed. It is said that these 
attacks may have been the result of mistaken identity. This is yet another 
example of the viciousness of the drug trafficking organizations. It must be 
stopped. 1 recently met with the Mexican ambassador and he knows that we 
stand ready to help in any way possible. President Calderon has waged a 
courageous war against the drug trafficking organizations and I strongly 
urge him to continue. The unprecedented levels of violence must end. 
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a. Do you have an update on this investigation and what resources is the 
Justice Department dedicating to finding the persons responsible? 


Response : 

The investigation into these crimes is ongoing. The FBI is working with the Drug 
Enforcement Administration (DEA), Bureau of Alcohol, Tobacco, Firearms, and 
Explosives (ATF), U.S. Immigration and Customs Enforcement (ICE), the El Paso 
SherifF s Office, and Mexican military and law enforcement authorities in this effort. To 
supplement the FBI resources ordinarily available in El Paso and Mexico, which include 
both the Resident Agencies in that area and the FBEs Legal Attache office in Mexico 
City, the FBI has deployed over 20 investigative and analytic personnel from several 
other field offices. In addition, the FBI’s Office of Victim Assistance is providing 
support to the family members of the deceased U.S. Consulate employees. To date, the 
coordinated effort of the above agencies has led to the arrests of five individuals by the 
Mexican authorities and the identification of at least seven others either involved in or 
with knowledge of the crime. 

b. Have you seen any indication that this type of violence is going to spill 
across the border and what efforts are being made to prevent that? 


Response : 

The Department is very concerned about the increase in the number of 
kidnappings of U.S. citizens by Mexican criminal enterprises which are a major problem 
in southeast Texas (the Laredo, McAllen, and Brownsville areas) and in the San Diego- 
Tijuana area. Assaults on U.S. law enforcement officials by Mexican criminal 
enterprises, including the murders of U.S. Border Patrol Agents Luis Aguilar in 2008 and 
Robert Rosas in 2009 and the recent murder of rancher Robert Krentz, Jr., in Douglas, 
Arizona, all raise serious concerns about the violence in Mexico spilling over into the 
United States. 

To address this increase in violence, the FBI has created a Southwest Intelligence 
Group located at the El Paso Intelligence Center to serve as the central point of contact 
for all southwest border related violence and corruption matters. The FBI has also 
established a hybrid Criminal Enterprise/Violent Crime Squad in the San Diego Field 
Office to target the Mexican criminal enterprises engaged in the kidnapping of U.S. 
citizens for ransom. The FBI has developed a strong Border Liaison Officer program that 
fosters and maintains strong, cooperative working relationships between FBI agents and 
their Mexican counterparts. The FBI is assisting in the establishment and training of 
vetted Mexican Kidnapping Investigative Units (MKIUs) throughout Mexico to help 
address the proliferation of kidnappings. The first training session for MKIUs was 
conducted in Florida in November 2009. Forty officers from the MKIUs serving the 
Mexican states of Chihuahua and Baja California Norte received extensive training in the 
investigation of kidnappings. The second training session was completed in January 
2010, during which 1 5 law enforcement officers from the Mexican state of Zacatecas 
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received training. Additional sessions are scheduled during 2010 to train law 
enforcement officials from the Mexican states of Michoacan, Aguascalientes, 

Tamaulipas, Nuevo Leon, Coahuila, and Sonora. 

In April 2009, ATF developed the Gun Runner Impact Team (GRIT) to 
aggressively target and disrupt groups and organizations responsible for trafficking U.S. 
firearms to Mexico by focusing on a large number of firearms trafficking leads developed 
from gun trace information. The deployment of GRIT in the Houston, Texas area in 
2009 resulted in the initiation of 276 new criminal cases, 103 of which were referred for 
prosecution, including 72 gun trafficking cases. These cases involved 189 defendants, of 
which 150 were associated with trafficking cases accounting for an estimated 644 
firearms trafficked. As a result of the GRIT initiative, ATF seized 443 firearms, 141,442 
rounds of ammunition, $165,234 in currency, over 5 kilograms of cocaine, and 1,500 
pounds of marijuana. ATF conducted an extensive post-GRIT assessment to identify 
significant lessons learned during the Houston GRIT and is currently applying these 
lessons to a second GRIT operation in Phoenix. 


Politicization of Immigration Courts 


12. The revelation that the previous Administrations had appointed more than 
forty Immigration Judges based on partisan interest and political favor - not 
based on merit - fundamentally calls into question whether the immigration 
court system as a whole comports with due process, fairness, and judicial 
neutrality. 

a. What has DOJ done to restore fairness, neutrality, and due process to 
the immigration court system? Have you been able to make these 
changes under the existing DOJ organizational structure? If not, 
what do you need to make sure that neutrality is returned to the 
immigration court system? 

Response: 

The Executive Office for Immigration Review (EOIR) has been provided the 
guidance and support necessary to ensure a fair, expeditious, and uniform immigration 
court system. Through accountability measures, selection and training enhancements, 
and additional resources, EOlR’s immigration judge corps is continuing to improve. 

Selection A Training 

The current process for hiring immigration judges is designed to select the best 
qualified individuals for the positions. The hiring process involves casting a wide net to 
identify a large pool of candidates, which includes placement of job opportunity 
announcements on the Department’s website and on the Office of Personnel 
Management’s federal employment website, www.usajobs.gov. The Department also 


20 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00079 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



76 


notifies well-established legal organizations about the immigration judge positions. 
EOIR’s human resources staff then refers qualified applications to the Office of the Chief 
Immigration Judge. 

The selection process also includes a rigorous review of the potential candidates. 
EOIR management evaluates applications based on the following six criteria: 1) ability to 
demonstrate the appropriate temperament to serve as a judge; 2) knowledge of 
immigration laws and procedures; 3) substantial litigation experience, preferably in a 
high-volume context; 4) experience handling complex legal issues; 5) experience 
conducting administrative hearings; and 6) knowledge of judicial practices and 
procedures. Senior EOIR personnel conduct interviews. The Chief Immigration Judge 
and the Director of EOIR review the results and identify the top candidates for referral 
for interview by a second panel of senior Department officials who interview finalists 
before recommendations for hiring are made through the Deputy Attorney General to the 
Attorney General. 

Once selected, immigration judges are both tested and trained. For 
example, in April 2008, EOIR began testing new immigration judges on the key 
principles of immigration law. The immigration judges are required to pass the 
examination before presiding over cases. 

EOIR also established a training plan that incorporates expanded training 
for new immigration judges, a mentoring program, periodic training on legal and 
procedural issues, management training, new and expanded reference materials, 
and legal training conferences. As a part of this expanded training, EOIR held a 
week-long legal conference for immigration judges in August 2009 and in July 
2010 . 


In addition, to ensure due process, fairness, and judicial neutrality in the 
immigration court system, all new immigration judges now receive training on 
bias and professionalism as well as on their obligation to be impartial 
adjudicators. They also receive training on the proper procedures for receiving 
and weighing evidence and on the applicable burdens of proof during the various 
stages of an immigration court proceeding. 

Resources 

To improve consistency in the immigration court process, EOIR 
developed a comprehensive online Immigration Court Practice Manual that 
incorporates uniform procedures, requirements, and recommendations for practice 
before the immigration courts. EOIR continues to update the manual regularly in 
response to changes in law and policy. 

EOIR also maintains an Immigration Judge Benchbook that contains a 
growing library of reference materials on immigration law topics and up-to-date 
decision templates with links to relevant reference materials. The Immigration 
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Judge Benchbook is publicly available at 
http://vvww.usdoi.Hov/coir/vll/benehhook/index.html , 

Accountability 

To improve oversight of the immigration judges, EOIR has implemented a variety 
of processes and programs. For example, on July 1 , 2009, EOIR implemented 
performance evaluations for immigration judges. These assessments of the judges’ 
strengths and weaknesses provide the judges with meaningful feedback. 

EOIR also established an assessment program that focuses on training and 
professional development, including mentoring by experienced immigration judges and 
individualized training plans, as necessary. 

Further, EOIR has deployed supervisory assistant chief immigration 
judges (ACIJs) in the New York, Los Angeles, Miami, San Francisco, and San 
Antonio immigration courts to enhance the supervision of immigration judges 
nationwide. 

Moreover, EOIR established procedures for investigating complaints and 
implementing appropriate follow-up actions, led by a full-time ACIJ for Conduct 
and Professionalism, who reviews and monitors all complaints and works with the 
supervisory ACIJs to ensure the fair and timely resolution of such complaints. 

EOIR has also created a website for the public to file complaints about 
immigration judges and a system to track such cases. EOIR has acted promptly 
with respect to complaints and has taken remedial or disciplinary action where 
appropriate to address individual training or professionalism concerns regarding 
its judges. EOIR has published a detailed summary of its complaint process on 
the agency website and has developed a system for collecting statistics on 
complaints and their outcome. EOIR continues to refine these mechanisms on an 
ongoing basis. 


b. Under what authority should immigration judges be hired and how 
do we ensure that they are able to act independently? 


Response: 

The Department believes that the current hiring authority under which 
immigration judges are hired is appropriate. In addition, it is the Department’s policy to 
advertise every attorney vacancy and to evaluate all applications against established 
criteria. 


The decisional independence of immigration judges is provided for by statute, 8 
U.S.C. § 1 101(b)(4), and in regulations, 8 C.F.R. §§ 1001.1(1) and 1003.10, to which the 
Department must adhere. See Accardi v. Shaughnessy, 347 U.S. 260 (1954). 
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Passport Fraud 

13. In the past few years, the issue of lost, stolen and fraudulent passports has 
been thrust into the spotlight, particularly from countries participating in the 
Visa Waiver Program. More recently, the integrity of the U.S. passport has 
come into question when a Government Accountability Office (GAO) report 
found that our own system of issuing U.S. passports is flawed. 

a. How many passport fraud cases has your Department prosecuted? 


Response: 

From FY 2005 to the present, there have been over 1 0,000 criminal cases filed by 
the United States Attorneys’ Offices charging passport and visa fraud violations 
including issuance without authority, false statements in applications, forgery, or fraud 
and misuse of visas, permits and other documents. Additional cases involving passports 
or visas may have been filed under identity theft or other statutes. 

b. Do you have the tools you need to prosecute these cases effectively - to 
not just hold the bearer of the passport accountable, but all 
those distributing and selling these passports? 

Response: 

The Department is examining whether we have all the legal tools we need to 
prosecute passport fraud. If we conclude that there are deficiencies in current federal 
law, we will report back to you and would be pleased to assist the committee in 
developing new legislation addressing them. 

In particular, we are examining whether enhanced penalties for those engaging in 
large scale and organized passport fraud would be helpful. 


Border Tunnels 


14. In response to security breaches, I introduced the Border Tunnel Prevention 
Act, which was enacted in October 2006, to make it a federal crime to 
finance, construct or use a border tunnel. Mr. Holder, will you provide this 
Committee with an update on how the Department of Justice is enforcing the 
provisions of the Border Tunnel Prevention Act to investigate and prosecute 
those who construct and use border tunnels to smuggle drugs, guns or people 
in and out of the United States? 
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Response: 

The Department has been active in apprehending and prosecuting defendants who 
use tunnels to smuggle drugs into the United States. Since the enactment of the Border 
Tunnel Prevention Act, there have been numerous federal investigations involving use of 
tunnels from Mexico into the United States, primarily in the Southern District of 
California. Individuals who use tunnels to smuggle drugs into the United States have 
been typically charged with violations of Title 21 of the United States Code, which 
prohibit the importation and distribution of controlled substances. Those provisions carry 
statutory mandatory minimum sentences, presumptively require pre-trial detention, and 
are extremely effective tools in combating this particular type of crime. 

In early November, after discovery of a tunnel in the San Diego area, two 
defendants were charged by complaint with conspiracy to distribute over 40,000 pounds 
of marijuana and two other defendants were charged by complaint with conspiracy to 
distribute approximately 19,000 pounds of marijuana. As currently charged, the 
defendants, if convicted, face mandatory prison sentences ranging from 10 years to life. 

The Border Tunnel Prevention Act, codified at 18 U.S.C. Section 555 is a useful 
tool in prosecuting eases in which there is no readily provable evidence of drugs or it is 
difficult to tie specific defendants to the tunnel. It may also not be possible to develop 
further evidence where the priority is to shut down the tunnel rather than allowing it to 
remain open for surveillance or other investigative purposes. 

For example, in December 2009, ICE Special Agents executed a search warrant at 
a warehouse located in Calexico, California, where they discovered the exit point to a 
tunnel. During the search of the tunnel, agents discovered a hotel receipt in the name of 
Daniel Alvarez who was later arrested and prosecuted by the United States Attorney for 
the Southern District of California for a violation of 18 United States Code § 555. The 
defendant was sentenced to 15 months. To our knowledge, Alvarez is the first defendant 
to be convicted under the Border Tunnel Prevention Act. 


Indefinite Detention 


15. The Immigration and Nationality Act and the PATRIOT Act both allow 
different types of indefinite detention under narrow circumstances. It is 
important that the Executive strikes the right balance between preserving the 
rule of law and releasing individuals who we know are determined to harm 
our nation. 

a. Mr. Holder, in your opinion, in what narrow circumstances can the 
Executive branch hold detainees who continue to pose a security 
threat but cannot be prosecuted for past crimes? 
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Response: 

The Executive Branch can continue to hold detainees who pose a security threat 
when there is a lawful basis to do so. The 2001 Authorization for Use of Military Force 
(AUMF), as informed by the law of war, provides authority to detain until the end of 
hostilities persons that the President determines planned, authorized, committed, or aided 
the terrorist attacks that occurred on September 1 1, 2001, and persons who harbored 
those responsible for those attacks, as well as persons who were part of, or substantially 
supported, Taliban or al-Qaida forces or associated forces that are engaged in hostilities 
against the United States or its coalition partners, including any person who has 
committed a belligerent act, or has directly supported hostilities, in aid of such enemy 
armed forces. Immigration authorities also may be relied on to hold in immigration 
detention non-citizens who have been acquitted or who have completed their criminal 
sentence and whose release would endanger the national security, pending their removal 
from the United States. 

b. What would be some of the guidelines for a statutory framework for 
indefinite and preventive detention in such narrow circumstances? 


Response: 

The Administration believes that the AUMF and other existing statutes provide 
adequate authorization to detain. We are not seeking additional legislation at this point. 


State Secrets 


16. It is my understanding that the Department of Justice has implemented 
internal checks and reviews in order to prevent the abuse of the State Secrets 
privilege. While I am pleased with the direction that the Administration has 
taken, the bill considered by this Committee earlier this year would also 
provide greater judicial oversight and review of the executive branch's use of 
the state secrets privilege. Do you agree that federal judges have a role in 
reviewing national security assertions? If so, is the practical to allow judges 
to review classified documents in review? 

Response: 

As you are aware, last year the Department adopted formal procedures for when 
the government may invoke the state secrets privilege. Under these procedures, the state 
secrets privilege may be asserted only in narrowly tailored circumstances to prevent 
significant harm to the national security. Under no circumstances may the privilege be 
asserted to conceal violations of the law, inefficiency, or administrative error; to prevent 
embarrassment to a person, organization, or agency of the government; to restrain 
competition; or to prevent or delay the release of information that could not be expected 
to significantly damage the national security. The protocols establish rigorous procedural 


25 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00084 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



81 


safeguards, including creating a State Secrets Review Committee consisting of senior 
Department officials. Before invoking the state secrets privilege, the government 
component seeking to assert the privilege must provide the head of the appropriate 
Department of Justice division a detailed affidavit about the information and why its 
disclosure could be expected to significantly damage the national security. The division 
head must then recommend to the Review Committee whether or not the Department 
should defend the assertion of the privilege. After consultation with the Office of the 
Director of National Intelligence, the Review Committee submits a recommendation to 
the Deputy Attorney General, who in turn makes a recommendation to the Attorney 
General. The Department will not defend an assertion of the privilege without personal 
authorization from the Attorney General. Credible allegations of government 
wrongdoing are reported to the Inspector General. Moreover, the Department provides 
periodic reports to the appropriate congressional oversight committees explaining the 
basis for asserting the privilege in all cases in which it has been invoked. 

The protocols we have established serve to ensure that each assertion of the state 
secrets privilege in litigation has been subjected to a rigorous formal process that requires 
serious and personal consideration by officials at the highest levels of the Department. 
That said, the Department fully agrees that the Judiciary plays a vital and essential role in 
independently reviewing assertions of the state secrets privilege. See United States v. 
Reynolds, 345 U.S. 1, 8 (1953) ("The court itself must determine whether the 
circumstances are appropriate for the claim of privilege."). It is standing Department 
practice to provide Article III judges access to information sufficient to understand and 
justify the privilege in any case where the privilege is invoked, even where the material is 
highly sensitive. 


Salcedo Murder Investigation 

17. Robert “Bobby” Salcedo was murdered in Gomez Palacio, Durango on 

December 30, 2009. Mr. Salcedo was a U.S. citizen and resident of El Monte, 
California where he was a member of the school board and an assistant 
principal at El Monte High School. 1 was shocked and outraged by this 
crime. Mr. Salcedo had done nothing wrong and was simply in the wrong 
place at the wrong time. The Ambassador to the United States from Mexico, 
Arturo Sarukhan has advised me that Mexican authorities have been in 
contact with the FBI and ATF on this matter. Can you provide me an 
update on this investigation to include the level of cooperation between U.S 
law enforcement and the Mexican authorities on this case? 

Response: 

The investigation into this murder was initially handled by authorities for the 
Mexican state of Durango. It has since been transferred to Mexican authorities at the 
federal level. The FBI’s Legal Attache in Monterrey has been in close contact with 
investigators at both levels of the Mexican government to offer assistance. The FBI has 
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no investigative authority in Mexico in the absence of a request for such assistance form 
Mexican authorities. At this time the Mexican authorities have not requested assistance 
from U.S. law enforcement. However, the FBI Legal Attache in Mexico has helped to 
establish a telephone line to receive tips regarding this murder or any others in Mexico. 
The FBI will provide to appropriate state and federal Mexican prosecutors any 
information we receive from this telephone tip line. 


Gun Show Loophole 


18. Last month, it was reported that John Bedell, who shot two Pentagon police 
officers, received a letter from California law enforcement that he was 
prohibited from possessing a gun. Yet, according to news reports, 19 days 
later he bought a gun from a private seller at a Nevada gun show and used it 
to attack two federal police officers. Under the so-called gun show loophole, 
private sellers do not have to conduct background checks or complete 
paperwork on the people who buy their guns. Time and time again, this 
dangerous loophole in the law has contributed to violent crime and 
undermined the safety of our police officers. 

a. Does the Justice Department support legislation to close the gun show 
loophole? 


Response: 

The Department is committed to keeping guns out of the hands of criminals by 
vigorously enforcing federal gun laws. The Department regularly evaluates its 
enforcement authorities and is currently focusing its efforts on enforcing existing law and 
maximizing the effectiveness of the tools currently at our disposal. 

b. Is the Justice Department working to identify which gun shows are 
disproportionate sources of guns used in crimes and does the Justice 
Department plan to step up enforcement at gun shows that are 
disproportionate sources of guns used in crimes? 

Response: 

ATF develops proactive strategics to assess and combat illegal firearms 
trafficking to criminals, terrorists, gangs, juveniles and those that are legally prohibited 
from possessing a firearm. As with all of its investigations, ATF bases its decisions to 
conduct investigative operations at gun shows on special intelligence and information 
indicating that illegal activity is taking place at a specific gun show or flea market. 
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QUESTIONS POSED BY SENATOR FEINGOLD 


COPS 


19. You stated during the April 14 hearing that the Department is looking at the 
allocation formula that is used for the COPS Hiring Program and that you 
are in the process of adopting a methodology that would take into 
consideration concerns raised by sheriffs’ offices. What is the status of this 
review, and how quickly do you anticipate being able to modify the grant 
application process to ensure that counties receive an appropriate portion of 
COPS Hiring grants? 

Response: 

The Fiscal Year 2010 appropriation for the COPS Office included $298 million 
for the COPS Hiring Program. COPS invited the more than 6,000 pending applicants 
from the COPS Hiring Recovery Program (CHRP) to provide updated financial data, 
crime data and to revise their community policing plan. These updates will allow the 
COPS Office to make awards using the most recent data available. With only $298 
million available in FY 2010 for hiring and more than $7 billion in pending requests, this 
approach was the most efficient and expedient way to administer the program in 2010. 

The President has requested $600 million for COPS hiring in his FY 201 1 budget 
request. The COPS Office is currently exploring ways to develop an even better 
methodology for administering its hiring program, which will address the perceived 
discrepancies in funding between cities and counties. That process will be finalized for 
the FY 2011 hiring program. 

The COPS Office has a long history of allocating hiring grants efficiently to more 
than 13,000 of the 18,000 state, county, local, and tribal law enforcement agencies across 
the United States, including by making those awards to the agencies demonstrating the 
greatest need. Following COPS current authorization, hiring grants have been awarded to 
agencies serving both large and small populations, as well as distributed across all 56 
U.S. states and territories. The COPS Office has listened to and understands the concerns 
raised by sheriffs’ offices and will continue to explore ways to improve their awarding 
process. It is important to note, however, that the COPS Office must maintain the 
integrity of the awarding process and cannot make assurances that particular counties 
receive a portion of COPS hiring grants. 


Incentives for Public Attorneys 

20. You stated during the April 14 hearing that you support the John R. Justice 
Prosecutors and Defenders Incentive Act. Please provide an update on the 
status of the Department’s efforts to launch this program. When do you 
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expect that prosecutors and public defenders will be able to start applying 
for assistance? 

Response: 

The Office of Justice Program’s (OJP) Bureau of Justice Assistance (BJA), which 
is responsible for the administration of the John R. Justice Program (JRJ), has determined 
that a partnership with the Governors across the country and their designated state 
agencies is the optimal method of administering this program. Many state agencies have 
experience in administering loan repayment programs. Governors are also most familiar 
with conditions in prosecutor and public defender offices in their jurisdictions and the 
challenges resulting from attorney shortages and unmanageable caseloads. 

JRJ funds are available to states based on the total population of each state 
according to the latest available Census data. OJP’s Bureau of Justice Statistics (BJS) 
has calculated a minimum base allocation for each state and the District of Columbia in 
the amount of $100,000. This minimum base allocation has been enhanced by an amount 
proportional to each state's share of the national population. By using these funds to 
provide student loan repayment assistance. Governors can encourage attorneys in their 
states to enter or continue employment as prosecutors and public defenders, and help 
strengthen state justice systems. 

A funding solicitation was released on May 26, 2010 and each of the 50 states as 
well as the District of Columbia applied for and was awarded a portion of the JRJ 
funding. States will administer the program by providing loan repayments on behalf of 
prosecutors and public defenders in their state. BJA has been working very closely with 
each governor-designated agency to ensure that the states are implementing JRJ programs 
that are consistent with both the Act and the JRJ solicitation. It is anticipated that all 
states will begin to solicit applications from prosecutors and public defenders before the 
end of the calendar year and many states have begun this process. The District of 
Columbia has requested and has been granted additional time to establish their program 
due to anticipated staff turnover from the recent mayoral election. As more information 
becomes available, it will be posted at: 
http:/Avww.oip.usdoi.gov/BJA/grant/iohnriustice.html . 


Review of Classified Materials 

21. In your March 22, 2010, responses to Questions for the Record from the 
November 18, 2009, Department of Justice Oversight hearing, you stated that 
there was an ongoing review of whether to withdraw the January 2006 White 
Paper and other classified Office of Legal Counsel (OLC) memos providing 
legal justification for the NSA's warrantless wiretapping program. What is 
the current status of that review? When will it be complete? 
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Response: 

The Department is still conducting its review, and will work with you and your 
staff to provide a better sense regarding the timing of the completion of the review. 


Military Commissions Act 

22. Under the Military Commissions Act of 2009, the Secretary of Defense, at 
least partly in consultation with the Attorney General, must issue rules to 
govern military commission proceedings. 

a. Have all the rules and regulations necessary to move forward with a 
military commission trial been finalized and issued? 


Response: 

Yes. On April 27, 2010, the Secretary of Defense issued the Manual for Military 
Commissions (2010 Edition). It is available at 
http://www.defense.gov/news/d2010manual.pdf . 

b. The military commission system is the subject of a constitutional 
challenge in the D.C. Circuit that is at the beginning stages of 
litigation. In addition, someone charged in a military commission 
prosecution could bring a legal challenge to the system itself before 
trial begins. In fact, when a military commission defendant named 
Salim Ahmed Ilamdan challenged a prior version of the military 
commission system, his case was resolved by the Supreme Court after 
years of litigation, and the military commission system was struck 
down as unconstitutional. How likely is it that the first few military 
commission trials under the Military Commissions Act of 2009 will be 
subject to legal challenges, and that the trials themselves might not 
begin for several years? 

Response: 


In the past, there have been a number of legal challenges to attempts to institute 
military commissions that have consumed substantial Executive Branch resources and 
taken several years to litigate. We believe that additional attempts to challenge future 
military commissions are likely, and the Department of Justice would vigorously defend 
against such suits. In any such hypothetical litigation, the potential for a stay or 
injunction of any military commission proceedings would be a possibility, although two 
federal district judges previously refused to enjoin commission proceedings under a prior 
version of the MCA enacted after the Supreme Court’s decision in Hamdan v. Rumsfeld , 
548 U.S. 557 (2006). See Khadr v. Bush, 587 F. Supp. 2d 225, 228 (D.D.C. 2008); 
Hamdan v. Gates , 565 F. Supp. 2d 130 (D.D.C. 2008). 
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c. The Department has achieved significant successes in the Zazi and 

Headley cases. In both cases the Department used the criminal justice 
system to obtain intelligence and ultimately guilty pleas. What would 
it have done to the government’s counterterrorism efforts in those 
cases if you had not had the option of charging those men in federal 
criminal court? 

Response: 

It would severely hamper the government’s counterterrorism efforts to not have at 
its disposal all available tools, including the ability to prosecute cases in federal criminal 
courts. In both the Zazi and Headley cases, the ability of prosecutors to leverage the tools 
available to them in the criminal justice system has led to the collection of extremely 
valuable intelligence on terrorist operations. The criminal justice system provides 
powerful incentives for suspects to provide accurate, reliable information, and the 
Department of Justice and FBI work closely with the rest of the intelligence community 
to maximize information and intelligence obtained from each cooperator. Further, the 
criminal justice system has proven to be very useful as a tool to dismantle terrorist 
organizations and to incapacitate individual terrorists through the imposition of lengthy 
prison sentences. The successes in these two cases, as well as many others, demonstrate 
the value of having a wide range of tools available to the government in its 
counterterrorism efforts, including the option to bring charges in federal criminal court. 
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QUESTIONS POSED BY SENATOR SCHUMER 


Bureau of Prisons Staffing Concerns 

23. 1 wanted to highlight what I see as an issue of growing concern for our 

criminal justice system - the overcrowding and understaffing of our federal 
prisons. I understand that the Department recently met with prison guards 
to discuss these matters and was glad to see the significant increase in the 
President’s 2011 Budget Request for the Federal Prison System. These are 
steps in the right direction, and I commend the Administration for them, hut 
we still have a long journey to travel. Last year, I visited the Federal 
Correctional Institutions in Otisville, New York. I was troubled to discover 
that the federal institution in Otisville was operating 42.7 percent over its 
rated capacity and was 14 percent understaffed at that time. Unfortunately, 
the plight of this New York facility is becoming the rule and not the exception 
for our federal prisons. These conditions present an unnecessary and genuine 
risk not only to inmates, but also to the officers and staff who work at federal 
prisons. The slaying of Correctional Officer by prison inmates in 2008 and 
the recent string of assaults in federal penitentiaries serve as tragic indicators 
of an underfunded system. What is even more shocking is that shortly after 
my visit to FCI Otisville, as the Bureau of Prisons (BOP) was assuring New 
Yorkers of more staff being hired, even more positions were cut. Since my 
visit to FCI Otisville, the BOP has eliminated 16 staff positions, and it is my 
understanding that they stand to lose three more. With the removal of these 
positions, the BOP can assert that the facility is 93 percent staffed even while 
the situation on the ground has not improved. 

a. What decisions went into the elimination of these positions from the 
staffing complement at FCI Otisville? 


Response: 

Fully staffing existing positions and adding new positions has been a high priority 
for the BOP in recent years, and will remain so for the foreseeable future. The BOP has 
not initiated any position reduction initiatives since Fiscal Year 2006, when the agency 
began three initiatives that impacted staffing levels. However, regional offices provide 
oversight regarding institution operations, including adjustments to staffing levels at 
institutions as needed to address authorized positions, security, and other issues that arise. 
As regions identify required changes in authorized staffing levels, they have the latitude 
to either realign positions within the region or to submit a request for an increase to 
authorized positions. 

As such, the BOP’s Northeast Regional Office reviewed staffing levels at each 
institution within the region to ensure equitable distribution of positions among similarly 
situated institutions (i.c., security level, inmate population, inmate services). This 
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process led to a reduction of 14 positions. However, the Central Office provided the 
institution with 1 1 new positions, resulting in a net decrease of 3 positions during Fiscal 
Year 2009. It is important to note that FCI Otisville’s staff-to-inmate ratio (1:7.93) is the 
lowest among similarly situated institutions in the Northeast Region, and that total 
staffing and custody staffing percentages (91.7% and 94.4%, respectively) are among the 
highest in the region among similarly situated institutions. Thus, we are confident the 
cost savings achieved through this realignment will allow us to continue to operate safe 
and secure prisons while judiciously utilizing our resources. 

b. Has the BOP eliminated positions from other federal prison facilities? 

If so, which facilities? If not, why only FCI Otisville? 


Response: 

BOP has not initiated any agency-wide position reduction initiatives since 2006. 
However, as previously stated. Regional Offices have the latitude to realign positions at 
institutions as needed. It is likely that institutions throughout the six regions have 
experienced realignments at the determination of the respective Regional Directors. 

c. How is staff need determined in our federal prison facilities? 


Response: 

As required by BOP policy, local and regional reviews of authorized staffing 
levels are conducted quarterly as part of the development of the Annual Workforce 
Utilization and Staffing Plan. Regions provide oversight with regard to authorized 
position levels and onboard staffing, crowding levels, and special circumstances and 
security issues that arise. As regions identify required changes in authorized staffing 
levels, they either realign positions within their region or submit a request for an increase 
to authorized positions for consideration to the Resource Allocation Subcommittee 
(RAC). The RAC is comprised of seven members of the Executive Staff (four Assistant 
Directors and three Regional Directors) and is co-chaired by the Assistant Director for 
Administration and the Assistant Director for Human Resource Management. 

Additionally, the Executive Staff conducts quarterly reviews of institutions that 
fall under each security level, including a review of authorized positions and staffing 
levels. Adjustments are made to authorized position levels when new programs are 
added, during mission changes (e.g., changes from male to female inmate populations or 
changes in security level), expansions, and as other needs are identified. 

All authorized position levels for BOP facilities are approved by the RAC. Each 
Region submits to the RAC a request for positions in support of their proposed staffing 
plan. The plan contains a number of specific questions regarding facilities and programs, 
which assist the RAC in determining the number of positions necessary for safe and 
secure operations. 
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The completed plan is then reviewed by the Administration Division and Human 
Resource Management Division. These divisions review pertinent information that 
affects staffing, including the number of positions in the budget, planned capacity and 
anticipated crowding, projected staff-to-inmate ratios based upon the position request, 
anticipated staffing based on positions requested, and projected average daily inmate 
population levels. 

In the end, the RAC reviews all of this data and makes a recommendation to the 
Director regarding the number of positions that should be allocated to requesting 
facilities. Due to funding constraints in recent years, the RAC has made a concerted 
effort to have equity in the number of approved positions for similarly-situated facilities 
(e.g., same security level, medical care level, design layout, capacity). 
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QUESTIONS POSED BY SENATOR CARDIN 


Human Trafficking 


24. A number of our European partners in combating trafficking and the 

recommendations of multilateral institutions, like the OSCE, recommend the 
provision of victim services regardless of cooperation with law enforcement. 
It is clear that U.S. policy seeks to balance the needs of these victims with the 
importance of prosecuting traffickers by issuing visas for residency 
contingent on law enforcement cooperation. This cooperation is seen as the 
only way to interrupt the trafficking pipeline. 

a. How might a cooling off period, giving the victim substantial time to 
avail themselves of support services, or other mechanisms help 
facilitate victim cooperation with law enforcement? 

Response: 


A “cooling off’ period has several priorities, including protecting and stabilizing 
victims so that they can cooperate in investigations. While U.S. law does not include a 
formal cooling off period, it is able to accomplish many of the same purposes. For 
example, the Department of Justice’s Office for Victims of Crime funds numerous non- 
governmental victim service organizations to provide services to individuals (potential 
victims) who may be victims of human trafficking before they are formally certified by 
the U.S. government as victims, in recognition of the fact that it often takes time for a 
victim to stabilize and confide. 

Victims may receive services regardless of their immigration status and there are 
no immigration consequences. There is no initial requirement that victims cooperate with 
law enforcement to receive these services. Once victims make an affirmative decision 
not to make a report to or work with law enforcement, services terminate. Persons who 
are found to be trafficking victims and are “necessary to effectuate prosecution” (submit 
to an interview, remain available to testify etc.) are eligible for temporary immigration 
status, work authorization, public benefits, and services. Minors are exempt from the 
cooperation requirement. Additionally, the U.S. offers long term immigration relief to 
foreign victims who have complied with reasonable requests of law enforcement or who 
are “unable to cooperate with such a request due to physical or psychological trauma.” 
There is a wide variety of policies and practices in places throughout Europe. Generally, 
some combination of services, immigration status, and/or work authorization is provided 
for a short period of time, generally 45 to 90 days and sometimes up to six months. After 
this point, victims are deported if they choose not to cooperate with law enforcement. 

The cooperation requirement is typically a formal affirmative agreement to testify or to 
swear out a complaint. Victims may be eligible to lawfully remain while assisting law 
enforcement but are then returned to their country of origin. NGOs report that victims 
are reluctant to come forward and accept the reflection period because regardless of 


35 


VerDate Nov 24 2008 


09:14 Feb 03,2011 


Jkt 063323 PO 00000 Frm 00094 Fmt 6633 


Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 


PsN: CMORC 



91 


whether they decide to work with law enforcement or not, deportation is usually the end 
result. The U.S. approach offers services without immigration consequences as a 
humanitarian measure as well as an incentive to work with law enforcement. 

b. What legal adjustments might generate a more victim-centered 
approach that still meets our prosecutorial goals? 

Response: 

The existing legal standard appropriately balances victim-centered concerns with 
prosecutorial goals, serving the same purposes as a cooling off period but with a more 
individualized approach to determining the appropriate period of stabilization before 
cooperation requests can reasonably be made. However, programs to enhance the 
expertise of victim service providers in addressing trafficking-related trauma and law 
enforcement expertise in victim-centered investigations would strengthen implementation 
of these existing legal provisions. 

Additional resources would permit OVC to offer greater and longer-term 
humanitarian assistance to trafficking victims. OVC could extend services to victims 
who have made the decision not to cooperate with law enforcement; these victims are 
often in greater need of assistance because they fear retaliation by the traffickers and are 
unable to overcome the mental anguish. Services could result in a later decision to be 
helpful to law enforcement. 

Additionally, it would be helpful to take a comprehensive approach in any 
legislation to encompass services to all victims, whether citizen or non-citizen, adult or 
child, sex trafficking or labor trafficking. 

Funding for trafficking-specific technical assistance programs would help build 
the capacity of current DOJ grantees to identify and assist trafficking victims; thereby 
enlarging the network of trained organizations without requiring substantial resources for 
additional grant programs. 

The Department of Health and Human Services also has responsibility in these 

areas. 


Trafficking Victims Protection Reauthorization Act 

25. As you know, I worked closely with my colleagues on the Senate Judiciary 
and Foreign Relations Committees on provisions in the William Wilberforce 
Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA - signed 
into law on December 23, 2008 - Public Law 110-457). This legislation 
included greater interagency coordination of victim identification, additional 
training about trafficking in persons for U.S. Foreign Service officers, as well 
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as mechanisms for greater oversight of international contractors and U.S. 
diplomatic missions. 

a. How is the domestic implementation of this legislation proceeding? 


Response: 

Multiple U.S. government agencies have collaborated to implement these 
provisions. DOJ, HHS, and DHS have established a Minor Victims Working Group to 
implement the victim identification procedures. The training of U.S. Foreign Service 
Officers and oversight of international contractors and U.S. Diplomatic Missions are 
primarily implemented through the Departments of State and Defense. 

b. Have the newly introduced legal protections provided the necessary 
tools for the effective prosecution of traffickers? 


Response: 

The enhanced criminal provisions in the TVPRA have provided law enforcement 
with valuable tools to conduct the effective prosecution of traffickers, and the enhanced 
victim protection provisions have assisted in conducting victim-centered investigations 
and prosecutions. 

26. Prior to the reauthorization, the Department of Justice expressed a number 
of reservations about the TVPRA prior to its passage. One challenge that was 
noted was the need to retrain law enforcement and prosecutors throughout 
the U.S. on the updates of the TVPRA. 

a. How is this retraining proceeding? 


Response: 

The Department of Justice supported S. 306 1 and the enhanced criminal 
provisions it introduced. The Department, in partnership with other law enforcement 
agencies, has actively trained victim advocates, as well as federal, state, and local law 
enforcement agents and prosecutors, in the new TVPRA provisions. This training has 
included distribution of written guidance, broadcasts of nationally televised interactive 
training via the Justice Television Network, and live in-person training courses at the 
National Advocacy Center, Quantico, the Federal Law Enforcement Training Center, and 
the National Human Trafficking Conference. 

b. Are all of regional task forces completely aware of and optimizing the 
tools offered? 
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Response: 

Task force members were invited to convene at the local U.S. Attorney’s Office 
to participate in the interactive Justice Television Network Training. The majority of 
regional task forces participated in the live, interactive broadcast, and others assembled to 
participate in rebroadcasts. Moreover, Office of Victims of Crime (OVC) has organized 
regional trainings for multiple task forces and its Technical Assistance and Training 
Center has provided substantive guidance to the task forces. 

In addition, OVC and the Bureau of Justice Assistance (BJA) hosted the first Anti- 
Human Trafficking Task Force Regional Training Forum in Tampa, Florida in December 
2009. The forum was designed to address the specific needs of task forces in the South 
and Southeast regions of the U.S. Eleven task forces attended. Additional forums are 
being planned for the Northeast and West Coast in Fall 2010. 

OVC and BJA are also in the final stages of developing an online Human 
Trafficking Task Force Operations e-Guide , which is designed to address the challenges 
faced by new and existing task forces and serve as a portal to timely resources and 
training and technical assistance opportunities. 

Additionally, BJA is currently piloting a new Advanced Human Trafficking 
Investigators training. This training will be used to enhance the skills of law enforcement 
officials charged with investigating human trafficking crimes. Finally, in FY 2010, BJA 
will work with our partners in the field to develop and pilot Human Trafficking training 
for prosecutors and judges. 

c. Are law enforcement actively engaging in anti-traflicking police 
measures? 


Response: 

The Department has actively helped train federal, state, and local law enforcement 
to engage in pro-active anti-trafficking measures, such as engaging with non- 
governmental community organizations, conducting outreach to gather intelligence on 
sectors of their communities that may be vulnerable to human trafficking, and identifying 
potential human trafficking indicators. As a result of training like this, increasing 
numbers of law enforcement agencies are demonstrating proficiency at incorporating 
anti-trafficking measures into their law enforcement practices and procedures. 


d. Or has law enforcement taken the position that law enforcement does 
not have an affirmative duty to protect (non)citizens from the human 
rights violations of private actors? 
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Response: 

The anti-trafficking laws unequivocally protect all individuals — citizens and non- 
citizens alike — from human trafficking. Many of our most successful human trafficking 
prosecutions have freed human trafficking victims, whether citizens and noncitizens, 
from abuse of their human rights at the hands of traffickers. 

e. Does the perspective vary from the federal to the state and to the local 
level? 


Response: 


Levels of awareness, experience, and expertise continue to vary, but it is 
impossible to offer general conclusions. Some federal, state, and local law enforcement 
officers have demonstrated exemplary expertise and leadership in protecting human 
trafficking victims and apprehending human traffickers, while others at all levels 
continue to need additional training. The Department and its interagency partners 
continue to engage in outreach and training to raise awareness in victim-centered human 
trafficking investigations and prosecutions. 

f. What legal remedies are available to victims when law enforcement 
fails to actively pursue human trafficker offenders? 


Response: 

As highlighted above, the Trafficking Victims Protection Act provides a number 
of remedies that are available to victims who are willing to be interviewed by law 
enforcement. For example, continued presence, a form of temporary immigration relief, 
is available during the pendency of an investigation or prosecution. Should law 
enforcement not actively pursue a human trafficker, victims could still apply for a T 
Nonimmigrant visa by demonstrating their good faith efforts to report to and cooperate 
with law enforcement. Moreover, wholly independent of any law enforcement action, 
trafficking victims may bring a civil action against the trafficker under 1 8 U.S.C. 1595 
and may remain in the United States lawfully until the civil action is concluded as long as 
the victim exercises due diligence in pursuing the civil action. Even without criminal 
enforcement, victims could pursue obtaining back wages through the Department of 
Labor or may have claims that could be brought through the Equal Employment 
Opportunity Commission. 

g. How are local government agencies at the county and city level 
addressing the problem of human trafficking? 
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Response: 

Many local government agencies have been active members of anti-trafficking 
task forces and have assisted in raising awareness in the community to identify signs of 
human trafficking. 

h. How are social service agencies such as Medicaid/Medicare, housing 
assistance, foster care agencies. Child Protective Services, government 
mental health agencies, and shelters working with law enforcement to 
protect victims and catch human traffickers? 

Response: 

Anti-trafficking service provider grantees of the Department’s Office for Victims 
of Crime are required to provide comprehensive services to victims that require extensive 
service referral networks. These grantees therefore engage local social services agencies 
most directly and represent them when participating as part of DOJ funded local anti- 
trafficking task forces. The Department of Health and Human Services also has 
responsibility in this area. 

i. What methods have been employed to inform the above mentioned 
social service agencies and their employees about the signs of human 
trafficking and reporting measures? 

Response: 

DOJ task forces and the non-governmental victim assistance organizations that 
are OVC grantees, in partnership with HHS and others, have used a number of methods 
to inform social service agencies about the signs of human trafficking. For example, they 
have invited social service agencies to local and regional trainings, developed public 
awareness campaigns, and used hotline numbers for reporting signs of human trafficking. 

27. It is clear that human trafficking is funded through sophisticated means and 
the profits of exploitation are difficult to track. What role can financial 
oversight play in stopping pipelines for trafficking? 

Response: 

The Department of Justice aggressively tracks the proceeds of criminal 
organizations engaged in human trafficking in its investigations and prosecutions. The 
Department makes every effort to charge related money laundering and racketeering 
crimes, as well as to seize profits for restitution and forfeiture. 
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QUESTIONS POSED BY SENATOR WH1TEHOUSE 


28. As the attached statement reflects, I believe that the Bush Administration 
OLC’s omission of U.S. v. Lee , 744 F.2d 1124 (5th Cir. 1984), from its 
evaluations of the legality of waterboarding is a more egregious example of 
incompetent lawyering (by John Yoo, Jay Bybee, and Steven Bradbury) than 
the OPR Report, and particularly the accompanying decision memorandum 
issued by David Margolis, recognizes. While I understand that you do not 
intend to revisit the decision reached by Mr. Margolis, I hope that the 
Department will be more alert to the significance of its own prosecutions in 
the future. 

a. May I count on your assurance that, under your leadership, the 
Department, should it evaluate the legality of waterboarding or other 
interrogation method, will pay all proper attention to prosecutions the 
Department itself has brought for the use of that method? 

Response: 

In addition to conducting its own thorough research of any relevant statutes, 
legislative history, case law, prior office opinions, historical precedents, and other 
materials, the Office of Legal Counsel generally solicits views from executive agencies 
or components of the Department that have special expertise or interest in the subject 
matter of an opinion request. For example, when an opinion request involves the 
interpretation of a criminal statute, the Office typically seeks the views of the 
Department’s Criminal Division. This practice helps to ensure that all relevant materials 
are considered by the Office in drafting an opinion. 

b. Will you also consider what the standard should be for candor in 
OLC opinions, and how Rule 33 should (for the reasons in the 
attached statement) be used as a reasonable guide, providing useful 
precedent? 

Response: 

As standard practice, the Office of Legal Counsel strives to provide in its opinions 
a balanced presentation of arguments - including any relevant precedents - on each side 
of an issue that well exceeds the minimum standards established by Rules of Professional 
Conduct. 
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QUESTIONS POSED BY SENATOR SESSIONS 


29. At the Committee’s April 14, 2010, oversight hearing, Senator Hatch asked 
you, “did you pursue the feasibility of prosecuting Abdulmutallab under a 
military commission based on Section 950(t) of the Military Commissions 
Act?” You responded, “it was a decision I made after consultation on 
December 25 ,h . There were a couple conversations that occurred with 
members of the intelligence community. And then on January the 5 th , in a 
meeting that we held in the Situation Room, 1 laid out for members of the 
Intelligence Committee - intelligence community as well as the defense 
community the decision - that thought that I had about pursuing this in the 
criminal - in the criminal sphere, and there were no objections.” In your 
response, you never addressed whether the military commission option was 
specifically raised and discussed with the intelligence community. 

a. There has been significant confusion about the agencies and agency 
heads that were and were not consulted on the day Mr. 
Abdulmutallab was detained. With which other agencies and officials 
did you personally consult on December 25, 2009, regarding Mr. 
Abdulmutallab? 


Response: 

On December 25, 2009, the Attorney General made the decision to charge 
Abdulmutallab with federal crimes. That decision was made with the knowledge of, and 
with no objection from, all other relevant departments of the government, including both 
Intelligence Community and defense agencies. 

b. In your December 25 consultation with the members of the 
intelligence and/or defense communities, did you specifically discuss 
the feasibility or merits of transferring Mr. Abdulmutallab for 
military detention and interrogation? 

Response: 

Please see the response to 29a. 

c. In your January 5, 2010, meeting in the Situation Room, did you 
specifically discuss the feasibility or merits of transferring Mr. 
Abdulmutallab for military detention and interrogation? 

Response: 

In the days following December 25 — including at the January 5, 2010 meeting, 
the possibility of detaining Mr. Abdulmutallab under the law of war was explicitly 
discussed. 
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d. Given that you noted the lack of objection to your decision to proceed 
“in the criminal sphere” during your hearing, did anyone with whom 
you consulted at either of the two discussions described above voice 
either objection or openness to the possibility of transferring Mr. 
Abdulmutallab for military detention? If so, please explain. 

Response: 

As the Attorney General has previously indicated, at the January 5, 2010 meeting, 
there were no objections to his analysis that it would be appropriate to address 
Abdulmutallab’s case through our criminal justice system. No agency supported the use 
of law of war detention for Abdulmutallab. Because the Executive Branch has 
substantial confidentiality interests in the contents of its internal deliberations in reaching 
its final decisions, the specifics of those deliberations cannot be disclosed. 

e. During either the December 25 consultation or January 5 meeting, did 
you specifically discuss the feasibility or merits of the military 
commission option for proceeding against Mr. Abdulmutallab? 

Response: 

The government considered all potential lawful means for detaining and 
prosecuting Mr. Abdulmutallab. 

f. Did anyone with whom you consulted at either of the two discussions 
(December 25 or January 5) voice either objection or openness to the 
possibility of proceeding against Mr. Abdulmutallab via the military 
commission process? If so, please explain. 

Response: 

Please see the response to 29d. 

g. During the December 25 consultation, did you specifically discuss 
whether it was appropriate to provide Mr. Abdulmutallab with 
warnings pursuant to Miranda v. Arizona? If so, was the proper 
timing for those warnings discussed? Did anyone with whom you 
consulted voice either objection or openness to the provision of 
Miranda warnings? If so, please explain. 

Response : 

The FBI has a consistent, well-known policy of providing Miranda warnings prior 
to custodial interrogations conducted in the United States. On December 25, 2009, the 
FBI informed its partners in the Intelligence Community, as well as representatives from 
the defense agencies, that Abdulmutallab was provided with Miranda warnings after an 
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initial questioning under the public safety exception to Miranda. No agency objected to 
this course of action or recommended a different course of action. 

30. Earlier this month, the Department of Justice submitted to the Committee a 
supplemental questionnaire on behalf the President’s nominee to the Ninth 
Circuit, Professor Goodwin Liu. This supplemental questionnaire consisted 
of 117 new items and previously omitted information. Just before Professor 
Liu’s rescheduled hearing, nine more items were produced. 

a. Given the questionnaire omissions regarding Professor Liu, as well as 
the recently discovered omissions from your own questionnaire, what 
steps has the Department of Justice taken to ensure the questionnaires 
that have already been submitted, as well as those that future 
nominees will submit, are accurate and complete? 

Response: 


The Department takes its obligation to assist nominees with their questionnaires 
very seriously and is committed to ensuring that those questionnaires are accurate and as 
complete as possible. In the instances referenced. Department staffers regret that they 
failed to meet the standards the Committee expects, and recognize their error in not 
construing the language of the questionnaire to include all material the Committee was 
seeking. 

In addition, after those incidents occurred, the Senate confirmed Christopher H. 
Schroeder to the Department as Assistant Attorney General for the Office of Legal Policy 
(OLP), which handles judicial nominations for the Department. With his arrival, the 
Department has redoubled its efforts to ensure the questionnaire responses are as 
complete as possible, and has endeavored to impress upon the nominees their obligations 
to do so as well. As a former chief counsel of the Senate Judiciary Committee, Assistant 
Attorney General Schroeder fully understands the importance of nominee submissions to 
the Senate. Under his leadership, OLP and the Department will ensure the completeness 
and accuracy of questionnaires. 

b. It would be difficult to characterize failing to disclose 117 items as a 
mere oversight. Can you please explain how, in Professor Liu’s case, 
the Department of Justice allowed such a deficient questionnaire to be 
submitted? 

Response: 

In the Internet Age nominees have an obligation to search much more than just 
their recollections and personal files. In assisting Professor Liu, the Department did not 
engage in sufficient Internet searches to ensure that all accessible material was supplied 
in the first instance. In addition, the Department did not construe the language of the 
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questionnaire sufficiently broadly to include all material the Committee was seeking. 

The Department is committed to ensuring this mistake is not repeated. 

31. It is my understanding that the Department of Justice has not scheduled any 
federal executions since 2006, when U.S. District Judge Ellen S. Huvelle 
suspended the scheduled executions of James Roane, Jr., Richard Tipton, 
and Cory Johnson, due to concerns about the federal lethal injection method 
under the Eighth Amendment. Following the suspension of the death penalty 
in those cases - the last executions to be scheduled by the Bureau of Prisons - 
the Supreme Court heard an Eighth Amendment challenge to Kentucky’s 
lethal injection method of execution in Haze v. Rees, 553 U.S. 35 (2008). That 
case, which was decided in 2008, found that Kentucky’s method of execution 
by lethal injection did not constitute cruel and unusual punishment and was, 
therefore, fully constitutional. Notwithstanding your statements about 
seeking a death sentence for KSM and the other 9/11 defendants, I am 
unaware of any effort by the Department of Justice under your tenure to 
follow the Court’s ruling in Baze and schedule any federal executions or, 
failing that, to revise the lethal injection protocols to allow Bureau of Prisons 
officials to enforce federal judgments in death penalty cases, like the heinous 
murders near Richmond, Virginia, carried out by Roane, Tipton, and 
Johnson in 1996. 

a. Has the Obama administration scheduled any federal executions 

during its tenure in office, including rescheduling the executions of 
Roane, Tipton, and Johnson? 

Response : 

No. On December 6, 2005, federal death row inmates James Roane, Jr., Richard 
Tipton, and Cory Johnson filed a civil suit in the United States District Court for the 
District of Columbia against then-Attomey General Alberto Gonzales, the Director of the 
Bureau of Prisons, and other federal officials challenging the constitutionality of the 
federal government’s lethal injection protocol, including its reliance on a three-drug 
chemical cocktail to cause a prisoner’s death. See Roane, et al. v. Holder, et al . , 1 :05-cv- 
02337 (D.D.C. 2005). Statutory and administrative challenges were lodged against the 
government’s lethal injection protocol as well. The district judge in that case entered an 
order staying the plaintiff-prisoners’ executions. Since then, three other federal death 
row inmates who had exhausted their first collateral challenges under Title 28, United 
States Code, Section 2255 to their capital convictions and death sentences - Orlando 
Hall, Bruce Webster, and Anthony Battle - were allowed to intervene as plaintiffs in the 
Roane litigation and were afforded the benefit of the stay order that was in place in the 
Roane case. 

The Roane litigation remains on-going. In the wake of the Supreme Court’s 
decision in Baze v. Rees, 553 U.S. 35 (2008), that upheld the constitutionality of 
Kentucky’s lethal injection protocol that is similar in important respects to the federal 
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government’s lethal injection protocol, the government attorneys handling the Roane case 
moved for judgment on the pleadings and to lift the stay barring the plaintiff-prisoners’ 
executions. The district court denied the government’s motion for judgment on the 
pleadings, but has not yet ruled on the motion to dissolve the stay, instead, the court 
allowed the plaintiff-prisoners to reopen fact discovery and has allowed both sides to 
submit expert reports in anticipation of the filing of motions for summary judgment and 
adjudication of the government’s pending motion to lift the stay order. 

b. To the extent no such executions have been scheduled, please explain 
why all federal executions remain suspended and whether any actions 
are being taken to allow the Bureau of Prisons to honor the judgments 
rendered in the many federal murder cases currently awaiting action, 
consistent with your commitment during your confirmation to enforce 
the death penalty as “enacted by the United States Congress and 
interpreted by the courts[?j” 

Response: 

Since post -Furman procedures were first enacted in 1988 to permit federal death 
sentences to be imposed in a constitutional manner, it has been the policy of the Justice 
Department not to schedule executions until after a federal death row inmate has 
completed his first (and presumptively only) collateral attack on his capital conviction or 
death sentence under Title 28, United States Code, Section 2255. At that juncture, absent 
executive clemency, there is a reasonable likelihood that an execution will be carried out 
as scheduled. As noted in our answer to subpart (a), several of the Roane plaintiff- 
prisoners already had execution dates set when they commenced their civil challenge to 
the government’s lethal injection protocol, and other plaintiff-prisoners were allowed to 
intervene in the action after they had completed their first Section 2255 actions and were 
about to have execution dates set for them. By court order, the government is precluded 
from executing any of the Roane plaintiff-prisoners under the government’s lethal 
injection protocol. Both during the previous Administration and during this 
Administration, the government has aggressively sought dissolution of the existing stay 
so that new execution dates can be set and the capital judgments of the various plaintiff- 
prisoners may be carried out. 
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32. As explained in the briefs and opinions in Medellin v. Texas, 552 U.S. 491 (2008), 
the United States is party to the Vienna Convention on Consular Rights. Article 
36 of the Vienna Convention provides that any foreign national detained for a 
crime must be given the right to contact his consulate. Although the issue in 
Medellin was whether state officials were bound by the Vienna Convention, it 
appears from the decision and the brief of the Solicitor General that the United 
States regards itself as bound to follow Article 36. 

a. Is it the Department of Justice’s position that federal law enforcement 
officials must advise foreign nationals of their consular rights if they are 
detained by those federal officials for a criminal offense? 

Response : 

The Vienna Convention on Consular Relations (VCCR) entered into force for the 
United States in 1969. The VCCR is a self-executing treaty, and its provisions, including 
Article 36, constitute binding federal law. The United States also has binding obligations 
to provide consular notification and access under a number of bilateral consular 
conventions, and agreements. Department of Justice regulations and policies are 
designed to comply with Article 36 of the Vienna Convention on Consular Relations and 
these other bilateral instruments. Article 36 specifically requires a host country to advise 
“without delay” a foreign national of his option to have his consulate notified of his arrest 
or detention within that country. 

b. Is there a protocol in place for the advice of such consular rights? 


Response : 

28 C.F.R. § 50.5, Notification of Consular Officers upon the arrest of foreign 
national, establishes the Department of Justice procedures for consular notification. 
Section 50.5(a) provides as follows: 

(1) In every case in which a foreign national is arrested the arresting officer shall 
inform the foreign national that his consul will be advised of his arrest unless he does not 
wish such notification to be given. If the foreign national does not wish to have his 
consul notified, the arresting officer shall also inform him that in the event there is a 
treaty in force between the United States and his country which requires such 
notification, his consul must be notified regardless of his wishes and, if such is the case, 
he will be advised of such notification by the U.S. Attorney. 

(2) In all cases (including those where the foreign national has stated that he does 
not wish his consul to be notified) the local office of the Federal Bureau of Investigation 
or the local Marshal’s office, as the case may be, shall inform the nearest U.S. Attorney 
of the arrest and of the arrested person’s wishes regarding consular notification. 
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c. Was Umar Farouk Abdulmutallab advised of his consular rights at any 
time after he was arrested in Detroit? When was he advised of these 
rights, and how soon was that relative to his detention and initial 
interrogation? 


Response : 

On December 25, 2009, Abdulmutallab was detained by U.S. Customs and 
Border Protection (CBP) officers at the airport. No consular notification was attempted 
on that date. On December 26, 2009, officials from the Nigerian Embassy appeared at 
the FBI’s Detroit Office, having been alerted by the news media to the fact that Mr. 
Abdulmutallab was a Nigerian national and was in custody. Embassy officials were 
granted access to Abdulmutallab the same day. The United States Attorney’s Office was 
aware of the Nigerian Embassy’s involvement and did not separately notify the consulate. 

33. According to articles published in March 2010 in Newsweek, The Washington 
Times, and National Journal , you reportedly appointed Patrick Fitzgerald, 
the U.S. Attorney for the Northern District of Illinois, to investigate whether 
lawyers representing certain Guantanamo detainees illegally compromised 
the identities of Central Intelligence Agency employees by having photos 
taken of those employees and then showing such photos to the detainees. 
According to the reports, some of the photos were found in the cell of a 
Guantanamo detainee. 

a. Was the appointment of U.S. Attorney Fitzgerald necessary due to a 
conflict or recusal within the Department of Justice? 


Response : 

The Department determined that it would be prudent to reassign investigative 
authority of this matter to a United States Attorney’s Office that was otherwise 
uninvolved in any ongoing investigations or prosecutions that may involve these 
detainees. 

b. The March articles mentioned above note that the conduct at issue 
relates to the alleged actions of the John Adams Project, which 
reportedly hired private investigators to take photos of the CIA 
employees. Has anyone currently employed by the Department of 
Justice worked with the John Adams Project? If so, have they been 
recused from all matters relating to Mr. Fitzgerald’s investigation? 

Response : 

The Department has not examined whether anyone currently employed by the 
Department of Justice has ever worked with the John Adams project. None of the 
attorneys working on this investigation has worked for the John Adams Project. 
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c. Without commenting on the specifics of the Fitzgerald investigation, 
do you believe it is improper for attorneys for Guantanamo detainees 
to disclose the identities of covert agents to their clients? Under what 
statutes or authorities would this be improper? 


Because the investigation is ongoing, it would be improper for the Department to 
respond to this question at this time. 
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QUESTIONS POSED BY SENATOR HATCH 


Federal Marijuana Enforcement in States With Medical Marijuana Laws 

34. In October 2009, Deputy Attorney General David Ogden issued a 

memorandum on investigations and prosecutions in states authorizing the 
medical use of marijuana. This memorandum was meant to provide 
“clarification and guidance” to federal prosecutors in these states. 

Congress enacted the Controlled Substances Act (CSA) with the specific 
intent of making dangerous drugs illegal. Currently, the Drug Enforcement 
Administration has categorized marijuana as a schedule I drug. 

Schedule 1 drugs have a high tendency for abuse and have no accepted 
medical use. This schedule includes drugs such as Marijuana, Heroin, 
Ecstasy, LSD, and GHB. Pharmacies do not sell Schedule I drugs, and they 
are not available with a prescription by physician. I would note that 
currently Cocaine is categorized by the DEA as a Schedule II drug along 
with Opium, Morphine, Fentanyl, Amphetamines, and Methamphetamines. 
Schedule II drugs may be available with a prescription by a physician. 

Given my long legislative history with the Food, Drug & Cosmetic Act as well 
as the Dietary Supplements Health Education Act, I am very familiar with 
the processes involved in scheduling drugs and the evaluation of substances 
by DEA. As I just pointed out, the DEA schedules drugs. Currently, the 
DEA has determined that Marijuana is a schedule I drug. That means it has 
no valid medical use. 

a. Is the DEA re-evaluating the scheduling of Marijuana as a Schedule I 
drug? 


Response : 

The DEA has received two petitions to reschedule marijuana. In responding to 
these petitions, the DEA is required by the Controlled Substances Act (CSA) to consider 
the statutory definitions of each drug schedule. See 84 Stat. 1242, 21 U.S.C. § 801 et seq. 
In order for a drug to be placed in Schedule I, the DEA must find that it has a high 
potential for abuse, has no currently accepted medical use in treatment in the United 
States, and that there is a lack of accepted safety for its use under medical supervision. 

21 U.S.C. § 812(b)(l)(A)-(C). To be classified in one of the other schedules (II through 
V), a drug of abuse must have, inter alia , a “currently accepted medical use in treatment 
in the United States.” 21 U.S.C. § 812(b)(2)(B), (3)(B), (4)(B), (5)(B). The DEA must 
also consider: (1) the drug’s actual or relative potential for abuse; (2) scientific evidence 
of its pharmacological effect, if known; (3) the state of current scientific knowledge 
regarding the drug; (4) its history and current pattern of abuse; (5) the scope, duration. 
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and significance of abuse; (6) what, if any, risk there is to the public health; (7) the drug’s 
psychic or physiological dependence liability; and (8) whether the substance is an 
immediate precursor of a substance already controlled under the CSA. 21 U.S.C. § 

81 1(c). Finally, before initiating proceedings to reschedule a drug, DEA must gather the 
necessary data and request from the Secretary of the Department of Health and Human 
Services (HHS) a scientific and medical evaluation and recommendations as to whether 
the controlled substance should be rescheduled as the petitioner proposes. 21 U.S.C. § 

81 1(b); 21 C.F.R. § 1308.43(d); Gettman v. DEA, 290 F,3d 430, 432 (D.C. Cir. 2002)! 
HFIS’s recommendations regarding scientific and medical matters are binding upon the 
DEA. 


If the Administrator determines that the evaluations and recommendations of the 
Secretary and “all other relevant data” constitute substantial evidence that the drug that is 
the subject of the petition should be subjected to lesser control or removed entirely from 
the schedules, he or she shall initiate proceedings to reschedule the drug or remove it 
from the schedules as the evidence dictates. 21 U.S.C. § 811(b); 21 C.F.R. § 1308.43(e). 

b. Is it the department’s intention to move Marijuana off schedule I so 
that it can be legalized? 


Response : 

DEA is currently evaluating two petitions to reschedule marijuana. DEA’s 
authority is limited to that provided by the CSA. As set forth above, marijuana would not 
be rescheduled unless (1) HHS makes a scientific and medical evaluation and 
recommends for rescheduling, and (2) the Administrator determines that the Secretary’s 
evaluation and recommendations and all other relevant data constitute substantial 
evidence that marijuana should be rescheduled. At this time, while these two petitions 
are pending, the Department is unable to comment further on scheduling matters. This 
Administration opposes the legalization of marijuana and is vigorously enforcing the 
Controlled Substances Act. 


c. Can you clarify what seem to be inconsistencies with Marijuana 
being categorized as a Schedule I drug versus Cocaine and 
Methamphetamine being categorized as Schedule II drugs? 


Response : 

There are no inconsistencies with respect to marijuana being a schedule I 
controlled substance versus cocaine and methamphetamine being schedule II controlled 
substances. 

Under the Controlled Substance Act (CSA), controlled substances are placed in 
one of five schedules. Schedule I substances are defined under 21 U.S.C. § 812(b)(l)(A- 
C). These substances have a high potential for abuse, do not have any accepted medical 
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use in treatment in the United States, and there is a lack of accepted safety for use of the 
drug under medical supervision. 

Marijuana was made a Schedule I controlled substance when the Comprehensive 
Drug Abuse Prevention and Control Act was passed in 1970 because it did not have an 
accepted medical use in treatment in the United States. This fact remains the case today. 
The Food and Drug Administration has never approved marijuana for legitimate medical 
use in the United States nor has it approved smoked marijuana for any condition or 
disease indication. 

Conversely, cocaine and methamphetamine both have an accepted medical use(s) 
in the United States and, therefore, do not meet the statutory definition for Schedule 1. 
Cocaine is used as a topical anesthetic in eye or nasal surgery. Methamphetamine 
(marketed under the trade name of Dcsoxyn®) has been approved for use in the treatment 
of attention deficit and hyperactivity disorders. Additionally, one specific isomer of 
methamphetamine is also used in an over-the-counter nasal decongestant product 
(marketed under the trade name of Vicks® Vapolnhaler®.) 

d. Can you explain your rationale behind the department’s decision to 
provide federal prosecutors with enforcement discretion through this 
memorandum knowing that by legal definition Marijuana has no 
medical benefits? 

Response : 

The memorandum issued by Deputy Attorney General Ogden on October 1 9, 
2009, made clear that the Department “is committed to the enforcement of the Controlled 
Substances Act in all States. Congress has determined that marijuana is a dangerous drug, 
and the illegal distribution and sale of marijuana is a serious crime and provides a 
significant source of revenue to large-scale criminal enterprises, gangs, and cartels.” The 
Department’s decision to provide federal prosecutors with enforcement discretion in 
cases involving “medical marijuana” is based on our commitment to use taxpayer dollars 
in an efficient and rational manner when it comes to allocating investigative and 
prosecutorial resources. The Department has determined that the most effective way to 
enforce the Controlled Substances Act with respect to marijuana is to target significant 
traffickers, and those who are in violation of state laws. Prosecution of significant 
traffickers and commercial enterprises that unlawfully market and sell marijuana for 
profit continues to be an enforcement priority of the Department. 

e. How is that you are directing U.S. Attorneys Offices to utilize 
discretion in enforcement cases involving a Schedule I substance while 
aggressively pursuing federal prosecutions of a Schedule II substance 
(i.e. cocaine)? 
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Response : 

LJ.S. Attorney’s Offices are vested with “plenary authority with regard to federal 
criminal matters” within their districts. In exercising this authority, they are invested by 
statute and delegation from the Attorney General with broad discretion in all cases. 

They continue to aggressively pursue federal prosecutions of all controlled substances, 
including cocaine and marijuana, when federal interests are at stake. 

f. Can you provide the most recent statistics regarding federal 
prosecution of marijuana distribution in the 14 states that currently 
legalize medical marijuana to include the amount of marijuana used 
in determining sentence level (grams/kilograms/plants)? 

Response : 

In FY 2009, the United States Attorneys’ Offices in the 13 states in which 
medical marijuana laws were already in effect (New Jersey and DC were not in effect 
during this time), filed over 1,300 cases charging the distribution, possession with intent 
to distribute, or manufacture of marijuana (or a conspiracy to do so). In FY 2009, 694 
defendants in those 13 states were sentenced to prison terms of higher than one year, and 
over 100 defendants were sentenced to prison terms exceeding 5 years. (A sentencing 
held in FY 2009 may relate to a case filed in a prior year). While the Department does 
not track the marijuana quantities involved in prosecutions in a systematic manner, data 
collected by the United States Sentencing Commission may address this issue. 

g. Prior to the issuance of this memo can you tell me how many 
declination letters were issued by U.S. Attorneys offices located in the 
14 states to DEA case agents in investigations of illegal marijuana 
dispensaries? 

Response : 

Declinations may be conveyed to investigating agencies orally rather than by a 
formal letter. DEA does not track the number of cases which are declined for prosecution 
by United States Attorney’s Offices. As part of its attorney caseload management 
system, the Executive Office for United States Attorneys tracks some declinations. 
However, the declinations that are tracked in the case management system are not 
separated into categories reflecting whether the targets or subjects of the investigations 
claimed to be selling marijuana for medical purposes. 


Padilla Amicus Brief and Military Detention 

35. You responded to me via letter on February 3, 2010 regarding your decision 
to prosecute Abdul-Mutallab in an Article III court. You stated that Jose 
Padilla’s law of war custody “raised serious statutory and constitutional 
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questions in the courts concerning the lawfulness of the government’s 
actions.” 

You support that statement by citing the Second Circuit’s decision which 
held that the President did not have the authority to detain Padilla under the 
law of war. However, the Second Circuit’s opinion was vacated by the 
Supreme Court. The Fourth Circuit was given the case by the Supreme 
Court and they found that the President did have the authority to detain 
pursuant to the Authorization to Use Military Force (AUMF’). 

Recently, the Senate Judiciary Committee learned that you filed an Amicus 
brief in the Jose Padilla case as a private citizen. In that brief you took the 
position that the court should deny to the Executive, the authority to detain 
Padilla in military custody. Your brief also argued that additional authority 
would be required to detain citizens in the United States and that if that 
authority were necessary it should come through congressional action. 

When I take your argument in the Padilla Amicus brief and juxtapose it to 
the Abdul-Mutallab case, it concerns me that your default position as a 
private citizen and now as Attorney General has been to never even consider 
military commissions as a viable option for terror trials. 

a. Can you tell me if you were aware of the Fourt h Circuit’s decision in 
Padilla and did you factor that precedent into your analysis of the 
Abdul-Mutallab case? 


Response : 

Yes, the Department is aware of the Fourth Circuit’s decision in Padilla v. Hanft, 
423 F.3d 386 (4 lh Cir. 2005). Yes, the Department considered that opinion, along with a 
number of other legal and practical considerations, in determining that the criminal 
justice system was the most appropriate and best-suited option for obtaining intelligence 
from Abdulmutallab and ensuring his long-term incapacitation. Moreover, as noted in 
response to question 29a, no Executive Branch agency has objected to that determination 
or proposed an alternative. 

b. Do you as Attorney General recognize, as did the Fourth Circuit, that 
the AUMF authorizes the President to detain enemy combatants? 


Response : 

The Attorney General has consistently stated that, where appropriate, law of war 
detention under the 2001 AUMF is a basis for detaining al Qaeda operatives during the 
U.S. armed conflict with al Qaeda. 
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Miranda of Enemy Combatants 

36. Last month, before the House Appropriations Subcommittee, you made 

reference to the “reality” that any Miranda rights read to Osama bin Laden 
will be in fact recited to a corpse. 

When you discussed the hypothetical capture of Osama Bin Laden, dead or 
alive, your first reaction was to bring up Miranda rights that would in fact be 
administered in a combat theatre. The administration and the department 
have denied any instance of requiring that Miranda be given to enemy 
combatants upon capture on the battlefield. However, I am troubled that 
your immediate response to the hypothetical posed by the Congressman was 
to in fact discuss Miranda for Bin Laden. 

a. Knowing that Osama Bin Laden and Ayman A1 Zawahiri are under 
indictment for the 1998 East African Embassies bombings, is it your 
position that upon live capture they should be Mirandized first in 
order to preserve the possibility of criminal prosecution in that case? 

Response: 

No. The first priority in questioning any overseas detainee who might have 
timely and actionable intelligence overseas is to obtain that intelligence in order to 
protect our troops and further our national security. Miranda warnings are never given to 
such detainees if the national security professionals on the ground conclude that doing so 
will hinder our counterterrorism efforts. In addition, as you know, section 1040 of the 
FY 2010 National Defense Authorization Act prohibits members of the U.S. Armed 
Forces, officials or employees of the Department of Defense or a component of the 
intelligence community (other than the Department of Justice), absent a court order to the 
contrary, from reading Miranda warnings to foreign nationals who are captured or 
detained outside the United States as enemy belligerents and are in the custody or under 
the effective control of the Department of Defense. Under policies that have been in 
place for years (including under the previous administration), Miranda warnings are 
given only in a very small number of cases overseas and only when consistent with 
military and intelligence needs. 

b. Do you consider either of these men enemy combatants for their 
involvement in the attacks of 9/11? 


Response: 

Both men committed acts of war. They also committed criminal offenses. 
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Guantanamo Detention 


37. In looking at what is supposedly a group of more than 300 terrorists 

currently imprisoned domestically, it is clear that the vast majority are not 
held in circumstances that would seem to befit the threat level of A1 Qaida 
terrorists. Only 33 international terrorists are held at the nation’s only 
Supermax facility in Florence, Colorado. 

a. Can you give me an explanation as to why you believe the group of 
300 is comparable to the likes of foreign fighters captured on the 
battlefield? 

Response: 

The U.S. Bureau of Prisons safely and securely incarcerates in U.S. prisons more 
than 300 individuals with a history of or nexus to terrorism. Those who pose the greatest 
threat are held in the U. S. Penitentiary-Administrative Maximum Security facility in 
Florence, Colorado. Others are held in less restrictive conditions, consistent with the 
threat that they pose. These same security-threat assessments are implemented at the 
Guantanamo Bay Detention Center where certain detainees are held in maximum-security 
units while others are held in much less restrictive conditions. 

b. Since January 2009, how many terrorists successfully prosecuted by 
the department have been sentenced to institutions comparable in 
security level to the Supermax in Florence, Colorado or the maximum 
security camp located at Guantanamo? 

Response: 

Of those prosecuted since 2009, 1 1 have been sentenced and designated to a 
permanent BOP facility. Of the eleven, one has been sentenced to the U. S. Penitentiary- 
Administrative Maximum Security in Florence and the other ten are currently imprisoned 
in facilities consistent with the threat level they pose. As stated above, these same 
security threat assessments are implemented at the Guantanamo Bay Detention Center 
where detainees are held in a range of facilities with varied security measures based on 
the threat that they pose. 

c. How many successfully prosecuted terrorists are currently detained 
by the Bureau of Prisons under Special Administrative Measures 
(SAM) or special confinement conditions? 

Response: 

There are 24 terrorism inmates in BOP custody under Special Administrative 
Measures (SAMs). Of those inmates, 22 have been found guilty and sentenced; the 
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remaining 2 have pled guilty and are awaiting sentencing. 


MLAT Cooperation in Cvbercrime Investigations 

38. Recently, I introduced the International Cybercrime Reporting and 

Cooperation Act. One of the key components of this legislation is to develop 
action plans for countries that are considered a country of cyber concern. A 
country could be classified a cyber concern if that nation continuously fails to 
investigate or prosecute persons who carry out cyber related violations like 
network intrusion, data breach, identity theft, wire fraud and money 
laundering. Often these violations are investigated by the United States 
Secret Service or the FBI. Both of these agencies have a strong presence 
internationally in countries that seem to be the point of origin for cybercrime 
and the aforementioned violations. 

a. Is the department continuing to monitor international cybercrime 
trends so that Mutual Legal Assistance Treaties are evolving and 
expanding to meet the needs of criminal investigators pursuing the 
perpetrators of these crimes when they are located outside the United 
States? 


Response: 


The Department continually monitors international cybercrime trends so that it 
can adapt accordingly. Generally, modem Mutual Legal Assistance Treaties (MLATs) 
are negotiated to cover the broadest spectrum of criminal conduct. Except in very limited 
circumstances, assistance available pursuant to MLATs is not restricted to specified 
offenses. Consequently, every effort is made during negotiations to ensure that all 
manner of assistance contemplated by the treaty will be available to investigations and 
prosecutions involving cybercrime as well as all other types of serious crimes. Our 
modem MLATs, and even our oldest MLATs. have proven effective in securing 
assistance in support of cybercrime investigations. 

b. What is the status of MLAT treaties with Russia and China regarding 
cybercrime investigations? 

Response: 

The provisions of the U.S./Russia MLAT allow for assistance in cybercrime 
investigations. The United States and China exchange mutual legal assistance pursuant 
to an executive agreement (the U.S./China Mutual Legal Assistance Agreement 
(MLAA)). The provisions of the MLAA would not preclude assistance in cybercrime 
matters. 
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c. What is the level of cooperation with the department’s counterparts in 
Russia and China with respect to cybercrime violations and money 
laundering? 

Response: 

The cooperation between the Department and its Russian counterparts on specific 
cybercrime matters has varied. For example, in 2008, in response to an MLAT request, 
Russian authorities executed 12 search warrants and opened their own investigation into 
computer intrusions into New York City financial institutions that were conducted from 
Russia. Six persons were charged and are currently being prosecuted in St. Petersburg 
for offenses related to the activity in the United States. Russia has also facilitated the . 
repatriation of modest amounts of money to victim banks in two cases. Ultimately, 
Russian cooperation is typically offered on a case by case basis on those matters that 
Russian authorities deem to be significant. The Department continues to search for 
opportunities to develop more systematic cooperation. 

The Department and its Chinese counterpart, the Ministry of Public Safety (MPS), 
continue to develop cooperative avenues. Information sharing on investigative referrals 
remains low. As part of our efforts to improve sharing, the FBI recently was invited to 
China to discuss areas for future law enforcement cyber cooperation, which the FBI 
already has followed up on. In addition, U.S. law enforcement authorities continue to 
work with the MPS to combat the manufacture and export of counterfeit network 
hardware from China. This ongoing work is being facilitated by the IP Criminal 
Enforcement Working Group of the U.S. - China Joint Liaison Group for law 
enforcement, which is co-chaired by the Criminal Division and the MPS. The Working 
Group is dedicated to increasing cooperation in intellectual property enforcement efforts 
and pursuing more joint IP criminal investigations with China. The success of this 
cooperation can be demonstrated by Operation Network Raider, a domestic and 
international enforcement initiative targeting the illegal distribution of counterfeit 
network hardware manufactured in China, which resulted in 30 felony convictions and 
more than 700 seizures of counterfeit Cisco Systems, Inc. network hardware and labels 
with an estimated retail value of more than $143 million. 

Money laundering. The U.S. has partnered with Russia in at least two significant 
money laundering investigations that have yielded substantial cooperation that is ongoing 
under the MLAT. Recent cooperation from Russian authorities in obtaining financial 
records may signal increased opportunities for cooperation from Russia in the future. 

The United States also has assisted in a substantial number of Russian requests involving 
money laundering related to fraud offenses. 

Cooperation from China historically has not been strong in money laundering 
cases, although China provided strong support for a money laundering prosecution in the 
United States related to offenses committed by managers of the Bank of China. 

Continued engagement with China in on-going matters may encourage greater 
cooperation on money laundering and forfeiture matters. 
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ATF National Integrated Ballistics Information Network 

39. In 1999, ATF established and began administration of the National 

Integrated Ballistic Information Network (NIBIN). In this program, ATF 
administers automated ballistic imaging technology for NIBIN Partners. 
These partners are Federal, State and local law enforcement, forensic 
science, and attorney agencies in the United States that have entered into a 
formal agreement with ATF to enter ballistic information into NIBIN. 
Partners use Integrated Ballistic Identification Systems (IBIS) machines to 
acquire digital images of the markings made on spent ammunition recovered 
from a crime scene or a crime gun test fire and then compare those images 
(in a matter of hours) against earlier NIBIN entries via electronic image 
comparison. 

I am aware that there are 209 IBIS machines deployed nationwide. Out of 
this 209 number, 180 need to be refreshed. ATF’s limited budget for this 
program has been directed towards refreshing and replacing machines 
already deployed before placing new machines in jurisdictions that are in 
desperate need of one. Since 2005, funding has been sought to refresh the 
existing machines. However, OMB has continuously cut this item from 
ATF’s budget. 

Recently, ATF received 3.2 million in asset forfeiture funds which was used 
to refresh the service network, for a software upgrade and one new 
international server located in Mexico. ATF also received $4 million in the 
President’s Supplemental Budget which will be used to refresh machines 
located along the Southwest border. 

When will DOJ properly fund this program to a level in which agencies 
located outside the Southwest border can receive these machines? 

Response: 

The Department has been very supportive of the NIBIN Program. Without the 
Department’s support, NIBIN would not have received the above-referenced $7.2 million 
in additional funds in FY 2009. Moreover, the replacement of the correlation servers was 
a critical first step to upgrading the equipment at the NIBIN partner sites. 

As recently as the FY 201 1 budget request, and in an FY 2010 supplemental 
request, the Department included a significant infusion of funds for refreshing NIBIN 
equipment. Be assured that the NIBIN program has developed an equipment replacement 
plan to be implemented in phases as additional funding becomes available. 
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QUESTIONS POSED BY SENATOR CHARLES GRASSLEY 


Department of Justice Management of Potential Conflicts of Interest 

40. In a November 24, 2009, letter to you, I asked for a list of Department 
attorneys who had been recused from working on certain issues. Assistant 
Attorney General Ron Weich responded on your behalf on February 18, 
2010, and stated, “the Department does not maintain comprehensive records 
of such information.” Based upon this answer, it appears that attorneys at 
the Department are left to police themselves to ensure that there are no 
actual or perceived conflicts of interest and that they recuse themselves when 
necessary. This is contrary to the way many large law firms operate. 

At the hearing, I asked you why the Department did not keep a centralized 
database of conflicts similar to that of a large law firm. You said it was a 
“legitimate concern” and was “worthy of consideration.” 1 believe a 
Department-wide database to manage conflicts and recusal is long overdue. 

a. Are employees at the Department notified when an employee is 
recused from working on certain matters? If so, how? If not, why 
not? 

Response: 

The Department has over 1 10,000 employees, including over 10,000 attorneys, 
spread across numerous offices, divisions, and other components, including 93 U.S. 
Attorneys’ Offices, seven litigating divisions, and five law enforcement bureaus. 

Given the size of the Department and the number of attorneys in the Department, 
it is not practical and would not be useful to notify all employees of conflicts. In general, 
notice of recusals is provided only with regard to specific pending matters, such as when 
a lawyer who would ordinarily work on a case, or who is asked to do so, is unable to due 
to a conflict. Senior Department officials disseminate their recusal list proactively as 
necessary. For example, the Offiec of the Attorney General disseminates the Attorney 
General’s recusal list to its staff, to officials in the Office of the Deputy Attorney 
General, the Office of the Associate Attorney General, the litigating divisions and the 
major components. 

b. If an attorney sought to determine which Department employees are 
recused on a certain manner, how would they obtain that 
information? 
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Response: 

An individual case file does not identify all persons who potentially may be 
recused from a matter. Most employees in an office will not be assigned to work on any 
given matter, so the focus is to take steps to ensure that anyone who does work on a 
matter has no conflicts. To the extent an attorney working on a case seeks to discuss the 
matter with a recused attorney, it is standard practice for the latter to provide notice of his 
or her recusal. 


c. Will you commit to implementing such a system during your time as 
Attorney General? Why or why not? 


Response: 

The Department has given consideration to the viability of such a system. After 
reviewing the issue, the Department does not believe that such a system is warranted. 

The Department is not aware of any reason to question the diligence of Department 
attorneys in adhering to applicable rules governing recusals and conflicts of interest. 
Accordingly, the Department does not believe that the significant investment in resources 
that would be required to design and monitor such a system is necessary or advisable. 

In addition, we believe that the comparison of the Department to private law firms 
is misplaced. Large private firms have a central conflicts check system for many reasons 
that do not apply to government practice. Specifically, an attorney who is a member of, or 
associated with, a private firm may have formerly represented clients who are adverse in 
a matter to proposed new clients or new representations of the law firm. When one law 
firm attorney has such a conflict of interest, it is imputed to all other attorneys in the law 
firm. Imputation of conflicts exists in private law firms in part because the firm is 
considered to be one unit, sharing financial risks and benefits.. 

Id. § 14.3. Thus, if one attorney in the law firm is prohibited by a prior 
representation from undertaking a new representation, under most circumstances, no 
other attorney in the law firm could undertake the representation. Undertaking such 
representation despite the imputed conflict of interest subjects the law firm to 
disqualification and possible claims of malpractice. To manage this risk of 
disqualification and malpractice, law firms institute sometimes elaborate conflicts of 
interest checks and consult the system before agreeing to represent new clients or hire 
new attorneys. (Of course, this is not to say that such systems, even when elaborate, catch 
all conflicts that might otherwise be apparent at the inception of a representation or that 
may develop as a representation unfolds.) 

By contrast, although screening of a disqualified government attorney is usually 
prudent, conflicts of interest are generally not imputed within government law offices. 

See ABA Model Rule 1.11 cmt. [2] (“Because of the special problems raised by 
imputation within a government agency, [the Rule] does not impute the conflicts of a 
lawyer currently serving as an officer or employee of the government to other associated 
government officers or employees, although ordinarily it will be prudent to screen such 
lawyers ”). The distinction between private firms and government offices has been drawn 
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for several reasons, including the fact that government lawyers do not have the same 
financial stake in the outcome of cases as do members of a firm; and that disqualifying an 
entire office of government lawyers deprives the office of its ability to carry out its 
statutory functions and could constitute a violation of constitutional separation of powers. 
(The Department is aware of two states where non-binding precedent is conflicting or 
ambiguous on this point, but the Department believes that the better reading of those 
states’ rules is that, as in other jurisdictions, conflicts are not imputed within government 
law offices.) 

Because it is extremely unlikely that the Department of Justice would ever be 
disqualified from representing the United States in a matter simply because of a former 
client conflict of a Department attorney, there is no need for the Department to emulate 
those large law firms that use an organization-wide system. Rather, it is appropriate under 
the rules of professional conduct for offices to develop their own reasonable systems to 
address the former client conflicts of new hires. And, it is equally appropriate to rely 
upon government lawyers to notify supervisors if they are assigned to matters that raise 
conflict of interest concerns. 

d. Will you support legislation in Congress requiring the Department to 
implement such a system? Why or why not? 


Response: 

As discussed above, the Department believes that such a system is not necessary 
to check for potential conflicts. Accordingly, the Department believes that the expense of 
implementing such a system would not be a prudent use of taxpayer dollars. 


Freedom of Information Act 


41. At the hearing 1 asked you about the alarming increase in the use of 
exemptions to block access to information and records sought under the 
Freedom of Information Act (FOIA). Specifically, 1 pointed out statistics 
from the Associated Press regarding the increase use of exemptions. The 
analysis from the Associated Press found that in FY 2009, government 
agencies cited FOIA exemptions 468,872 times compared to 312,683 times in 
FY2008. One exemption, (b)(5), was used 70,779 times in FY2009 compared 
to 47,395 times in FY2008 and all this occurred despite a total decrease in 
FOIA requests for FY2009. These numbers are shocking. 

On January 21, 2009, President Obama issued a Presidential Memorandum 
to the heads of all executive departments and agencies regarding the 
Freedom of Information Act (FOIA). That memorandum stated, “all 
agencies should adopt a presumption in favor of disclosure,” and directed 
you to issue new FOIA guidelines, which you issued on March 19, 2009. 

You agreed that these statistics were “troubling” and that you weren’t 


62 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00121 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



118 


“exactly sure what the reason is.” You also stated that this matter warrants 
further examination to ensure that “those making FOIA decisions are doing 
so in a way that’s consistent with the desires of the President and the 
directions [you) have issued.” 

a. When will you begin this review of FOIA policies? 

b. How will you conduct this review? 

c. How long to you believe it will take to conduct this review? 

d. Will you pledge to share the results of this review with the Judiciary 
Committee? If not, why not? 

e. What is the reason for the substantial increase in use of FOIA 
exemptions by this Administration? 

f. If the use of exemptions continues to increase in FY201 0, what will 
you do personally to ensure that agencies are more transparent and 
responsive to the public’s right to know? 

Response to a-f: 

The Department has completed its review of this matter. As an initial matter, the 
Department has concluded that the invocation of exemptions, without any correlation to 
the amount of material withheld pursuant to the exemptions, is not an accurate metric of 
agency transparency. Invoking an exemption simply means that an agency referred to an 
exemption; it does not reflect how much, or how little, material was withheld. For 
example, an agency might withhold a single paragraph in a one-hundred page document 
by invoking three different exemptions. Conversely, the agency could withhold the entire 
one-hundred page document citing just one exemption. Thus, the number of times 
exemptions are used does not necessarily correlate to the amount of material that is 
withheld. 

Our review confirms that an increase in the number of times exemptions are 
asserted is related to the number of times that an agency partially releases documents in 
response to a request. That is, generally speaking, agencies that saw significant increases 
in partial releases also saw significant increases in the number of exemptions they 
invoked. Similarly, agencies that saw slight decreases in the number of partial releases 
generally also saw slight decreases in the number of exemptions they invoked. As 
agencies identified more and more documents that they could partially release rather than 
withholding them entirely — as my FOIA Guidelines directed them to do — their 
invocations of exemptions to cover the exempt portions of those additional releases 
increased proportionally. 
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When looking at data from twenty-five key agencies, the number of FOIA 
responses resulting in a full or partial release of documents increased during the past 
fiscal year. These increases demonstrate greater transparency. 


AtG Bonuses 

42. Months after the taxpayer bailout in 2009, A1G paid $165 million in bonuses 
to employees of the AIG financial products unit that nearly destroyed AIG 
and nearly caused an economic depression. 

At the time. President Obama said that he wanted to pursue every legal 
means possible to recover the money. You were quoted at the time saying 
that your department was working with Treasury to determine what could 
be done. 

We now know that another $198 million in bonuses was paid this year. 
According to Treasury, approximately $40 million was voluntarily returned 
from the 2009 payments or deducted from the even larger 2010 payments. 
But a $40 million refund is not much considering that $263 million of 
taxpayer dollars went out the door to these AIG employees. This is especially 
troubling given that Congress required Treasury to ensure that AIG and 
other bailed out companies meet “appropriate standards” for executive 
compensation. 

a. What exactly did your Justice Department do to recover these 
bonuses, and please be specific? 


Response: 

Early last year, the Department consulted extensively with the Department of the 
Treasury regarding the legal, regulatory and legislative avenues available for recovering 
the bonus payments AIG made in 2009. Kenneth R. Feinberg was appointed as the 
Special Master for TARP Executive Compensation at the Department of the Treasury in 
June 2009 and, thereafter, assumed responsibility for addressing TARP-related executive 
compensation issues. In that capacity, Mr. Feinberg negotiated reductions in the 2010 
AIG bonus payments and obtained assurances that the lull amount of the $45 million in 
bonus payments which employees agreed to refund last year will indeed be returned. We 
defer to him for further information regarding the execution of his compensation review 
responsibilities. 

b. The requirement in the Recovery Act that AIG meet appropriate 
standards for executive compensation was not subject to the 
grandfather provision. So the only legal reason to leave the bonuses 
in place was if they were considered “appropriate.” Do you think that 
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over $220 million in bonuses for AIG employees was appropriate? If 
not, why didn’t you do anything? 


Response: 


As stated above, Kenneth R. Feinberg was appointed as the Special Master for 
TARP Executive Compensation at the Department of the Treasury in June 2009. He is 
responsible for making determinations regarding executive compensation paid by certain 
TARP recipients including AIG. Mr. Feinberg has identified the criteria he utilizes in 
making his determinations. E.g., October 28, 2009 Testimony of Kenneth Feinberg 
before the House Committee on Oversight and Government Reform; 
http://www.ustreas.g0v/press/releases/tg334.htm# ftnrefl . We defer to him on this 
subject. 


Southwest Border Prosecution Initiative 


43. Since 2001 Congress has provided over $200 million in funding for the 
Southwest Border Prosecution Initiative (SWBPI), an initiative that the 
Office of Justice Programs (OJP) monitors. The intent of the SWBPI is to 
reimburse the states of Arizona, California, New Mexico, and Texas, for 
prosecuting cases that were either declined by the United States Attorney’s 
office or initiated by a federal law enforcement agency. Congress intended 
the program to assist those counties along the Mexican border that had a 
high incidence of crime and where the federal government did not have the 
resources to prosecute all the federal crimes. In a March 2010 Audit Report 
by the U.S. Department of Justice, Office of the Inspector General Audit 
Division, of all nine California counties audited, between fiscal years 2002 
and 2007, 85% of the money the OJP reimbursed to these counties was 
unallowable and unsupported. In dollar terms, OJP paid out $12.2 million to 
counties for cases that did not qualify. 

a. What mechanism was in place by OJP, to review and approve the 
applications submitted by the counties who claimed SWBPI 
reimbursements? 

Response: 

Prior to FY 2008 third and fourth quarter applications, SWBPI applicants were 
not required to provide documentation supporting reimbursement requests. Upon receipt 
of an application and a certification from the applicant regarding compliance with 
SWBPI requirements, the requests were funded by the Department’s Bureau of Justice 
Assistance (BJA). Jurisdictions were only required to enter the number of federally 
declined cases that they prosecuted during the reporting period, and were reimbursed 
based on the length of time the case was open. 
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OJP acknowledges that past reviews of SWBP1 applications were not adequate. 

In response to the audit findings and recommendations identified in the March 2008 OIG 
audit report, as well as changes in program implementation, BJA has now aggressively 
taken action, specifically in the form of programmatic guidance, to improve the 
application and review process. These changes, identified below, have improved the 
accountability of the SWBP1 Program and will reduce the potential for future issues: 

A. Added a New Certification to be Acknowledged by the Chief Executive of 
the Requesting Entity 

In FY 2009, BJA provided a certification for SWBP1 applicants to acknowledge 
that they accepted the terms and conditions of the program and that their request 
was accurate. This certification, which was not in place at the time of the audit, 
reads as follows: “As the chief executive officer of this jurisdiction, my 
submission of this application for funding under the Southwest Border 
Prosecution Initiative represents my legally binding acceptance of the terms set 
forth on this form, my statement as to the truthfulness and accuracy of 
representations made on this form, and my acceptance of the program’s terms and 
conditions.” 

B. Expanded Data Collection for SWBPI Reimbursement Requests 

Prior to reimbursement, BJA now requires SWBPI applicants to provide the 
following information for each case: case number, defendant name, arrest date, 
disposition date, and referring federal agency. Additionally, for pre-trial 
detention reimbursements, case data must include the defendant booking date, 
release date, and daily per diem rate of the corrections facility. The collection of 
this data enables BJA to conduct more thorough and detailed reviews of applicant 
reimbursement requests to ensure allowability. 

C. Implemented Additional Fiscal Controls 

BJA is in the process of changing the application period from quarterly to 
annually. This procedural change will provide BJA with more time to review 
ease data and other documentation submitted by applicants, as well as to request 
additional documentation from grantees in an effort to verify the eligibility of the 
cases. The FY 2010 applications were based on case data from FY 2009. 

The change to an annual application period also will reduce the risk of 
jurisdictions submitting eligible cases for reimbursement in the wrong quarter — 
one of the audit findings identified by the OIG for multiple jurisdictions, 
including Alameda County, California; Brooks County, Texas; and Yuma County, 
Arizona. 

D. Modified the SWBPI Award Calculation Methodology 
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Beginning with FY 2009, BJA began basing the award calculation process on the 
actual costs incurred by a jurisdiction, rather than the length of time a case 
remained open, which was the previous criterion. Additionally, BJA has been 
working with prosecutors in the Southwest border states to create an award 
calculation methodology that more accurately captures actual costs. For the FY 
2010 applications, BJA used the percentage of federally declined cases of a 
jurisdiction’s total case load to create a percentage reimbursement rate. This rate 
will be applied to the reported salaries of judges, prosecutors, and public 
defenders to determine the award amounts. 

E. Enhanced Monitoring and Review Efforts 

BJA has taken a number of steps to enhance monitoring and review efforts. A 
summary of the efforts are described below. 

• Beginning in FY 2009, BJA began reviewing the average prosecutor salary of 
each jurisdiction and comparing it to the salaries claimed on SWBPI 
applications to identify anomalies. Additionally, BJA began examining the 
case data for duplicate records and similar names to avoid the potential for 
duplicative payments. As appropriate, BJA conducts outreach to jurisdictions 
where high salary rates or similar case data need to be explained, changed, or 
omitted. 

• In FY 2009, OJP’s Office of the Chief Financial Officer (OCFO), with BJA’s 
programmatic assistance, conducted on-site visits of two SWBPI recipients to 
review eight SWBPI awards. BJA and OCFO will continue these joint 
financial-programmatic site visits in the future. 

• In FY 2010, BJA established a payment analysis and review unit that will 
conduct both random and targeted reviews of payment requests and 
disbursements to ensure the necessary documentation is in place and that the 
payments are justified. These reviews will take place in the form of pre-award 
verification and post-award monitoring. 

• BJA leadership also has proactively discussed the SWBPI Program with OIG 
senior staff, and has requested their support in strengthening the program 
structure. Specifically, BJA, OJP, and the OIG have agreed to work together 
to prevent and detect fraudulent and erroneous reimbursement requests and 
resulting payments. 

In February 2009, OJP successfully closed the 13 OIG audit recommendations 
and will continue to identify ways to further strengthen internal controls for the 
program. Finally, BJA has committed to increasing staff support to conduct 
recurring reviews and analyses of SWBPI submissions. 

b. Since the inception of the initiative, how many applications, by year, 
have been denied? 
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Response: 

BJA has never denied any SWBPI applications which were submitted on time and 
in accordance with program guidelines. However, BJA has not approved requests by 
some jurisdictions for extensions of the application period. 

c. Why did the OJP provide funding for 85% of unallowable or 
unsupported activities? 


Response: 

The claims submitted by these jurisdictions were unsubstantiated; however, as 
acknowledged above and cited in the OIG audit, OJP’s internal management and 
oversight procedures were improved as a result. 

d. This audit was for only nine California counties, how much 
unallowable or unsupported funding was provided to the remainder 
of the California counties as well as the counties in Arizona, New 
Mexico and T exas? 

Response: 

The OIG found that five counties in Arizona, New Mexico, and Texas received 
$7.4 million in unallowable or unsupported funding for SWBPI cases. However, funds 
have been returned or costs supported for four of the five counties totaling $5.5 million. 
DOJ expects to collect the remaining $1.9 million from the other county in 2010. 

e. What measures are in place to assure the U.S. Taxpayer that all 
funding is now appropriate? 


Response: 

In response to the audit findings and recommendations identified in the March 
2008 OIG audit report, as well as changes in program implementation, BJA has now 
aggressively taken action, specifically in the form of programmatic guidance, to improve 
the application and review process. These changes have substantially improved the 
accountability of the SWBPI Program, and will reduce the potential for future issues. To 
summarize, BJA: (1) added a new certification to be acknowledged by the Chief 
Executive of the Requesting ELntity; (2) expanded data collection for SWBPI 
reimbursement requests; (3) implemented additional fiscal controls; (4) modified the 
SWBPI award calculation methodology; and (5) enhanced monitoring and review efforts. 

The United States Attorney’s offices for the Northern and Eastern Districts 
of California pursued civil recoveries for the unallowable SWBPI 
reimbursements for seven California counties. Settlement agreements were 
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reached totaling $11.03 million with recoveries totaling $9.17 million. OJP 
has stated it will pursue remedies of the unallowable reimbursements for the 
remaining two counties. 

f. When will the remainder of the $11.03 million be collected? 

Response: 

The remainder of the $1 1.03 million will be collected from the California counties 
in annual installments over the next four years. The annual installments were negotiated 
by the U.S. Attorney’s Offices for the Northern and Eastern Districts of California. 

g. Why were 100% of the unallowable reimbursements not recovered? 


Response: 

The reimbursements were not 100% recovered because the United States 
Attorney’s Offices for the Northern and Eastern Districts of California negotiated a 
settlement agreement with the counties for reimbursement of the questioned costs, which 
include interest payments. These negotiated settlements avoided the additional cost and 
allocation of resources associated with protracted litigation. 

h. How much did it cost the Department of Justice to go forward with 
this suit to collect the money? 


Response: 

We do not know how much it cost the Department of Justice to negotiate the 
settlement agreements with the counties. 

i. Where did the $9.17 million recovered end up? 

Response: 

The $9.17 million was deposited in the SWBP1 account. 

j. Has OJP begun to pursue remedies for the remaining two California 
counties? 


Response: 

The remaining two California counties, Siskiyou County and Mendocino County, 
negotiated a settlement agreement with the United States Attorney’s Offices for the 
Northern and Eastern Districts of California, and will be submitting annual installments 
over the next 4 years. 
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San Francisco County, which is over 500 miles from Mexico, was audited in 

2007 and counseled about improperly claiming SWBPI reimbursements. 

Yet, San Francisco County continued to submit unqualified SWBPI claims 

and continued receiving money from OJP. 

k. The 2007 audit of San Francisco County made it clear that past 
applications did not qualify for SWBPI reimbursements, why did OJP 
continue to approve unqualified San Francisco Counties SWBPI 
applications? 

Response: 

As an initial matter, the authorizing language in the appropriation provides 
funding “for the Southwest Border Prosecutor Initiative to reimburse State, county, 
parish, tribal, or municipal governments for costs associated with the prosecution of 
criminal cases declined by local offices of the United States Attorneys.” OJP’s guidance 
limits funding to the four southwest states with a border contiguous to Mexico, but notes 
that the law itself does not limit eligible jurisdictions within those states. 

The only SWBPI reimbursement paid to San Francisco County after the audit 
findings was for the application it submitted in the first quarter of FY 2007. This award, 
which covered federally initiated cases between October and December 2006, was 
released to San Francisco County on November 8, 2007 in the amount of $336,254. At 
the time of the payment, BJA believed that the costs were allowable. As such, BJA 
proceeded with releasing payment to San Francisco County. In a September 2008 audit, 
the OIG questioned all of the costs paid in November 2007 and added these costs to the 
total unallowable SWBPI reimbursements. 

l. Has a San Francisco County application ever been denied? 


Response: 

BJA has never denied any SWBPI applications which were submitted on time and 
in accordance with program guidelines. 

Not only did OJP authorize millions of dollars of unallowable payments, the 
Department of Justice had to initiate legal proceedings and incur additional 
expenses to ensure that a portion of the money was returned. 

m. What is the Department Of Justice doing to prevent the waste, fraud 
and abuse that is taking place within the OJP and this program, the 
SWBPI? 
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Response: 

OJP has implemented a series of grant management policies, procedures, and 
practices to prevent waste, fraud, and abuse in its grant programs. A summary of those 
efforts include: 

• Financial and Programmatic Monitoring. OJP conducts site visits and desk 
reviews of a sample of active awards throughout the year to ensure that grantees 
are in compliance with award terms and conditions, and grantee expenditures are 
properly supported and in accordance with grant program guidelines. 

• Resolution of OIG and Single Audit Reports. OJP works with grantee personnel 
and OIG officials to ensure that corrective actions are implemented to improve 
grantee internal controls and accounting practices, to address compliance issues 
and to promptly resolve and correct deficiencies cited in external audit reports. 

• Coordination with OIG Investigations Office. OJP is in regular contact, and 
meets quarterly, with the OIG’s Fraud Detection Office to share information 
regarding OJP grantees under investigation (or being considered for 
investigation). 

• Maintenance of High-Risk Policy. OJP maintains a process for designating non- 
compliant or unresponsive grantees as high-risk, which includes imposing special 
conditions and other restrictions on new awards, as appropriate to protect the 
Department’s grant funds. 

• Internal Control Reviews. OJP’s Office of Audit, Assessment, and Management 
(OAAM) reviews and assesses key financial, programmatic, and operational 
controls, and makes recommendations for improvement, as needed, to evaluate 
OJP’s internal control process as part of the annual Office of Management and 
Budget Circular A- 123 Reviews. 

• Over the past two years, OJP has also implemented a number of changes to 
improve oversight and accountability over the SWBPI Program, many of which 
were in response to the March 2008 OIG audit report. Many of the improvements 
are described in response to question 43a. 

n. What steps are being taken to assure this does not reoccur within the 
SWBPI or any other program monitored by the OJP? 


Response: 

OJP’s grant monitoring and oversight is an integrated process of programmatic, 
financial, and administrative management that occurs throughout the grant lifecycle from 
the award through the closeout of the grant. Since FY 2008, OJP’s Office of Audit 
Assessment and Management (OAAM) has been providing monitoring oversight by 
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tracking the progress of monitoring efforts to ensure that OJP’s bureaus and program 
offices monitor at least 10 percent of their open award funds annually, as set forth in 
Public Law 109-162, “Violence Against Women and Department of Justice 
Reauthorization Act of 2005.” 

Programmatic monitoring of the content and substance of grant programs is 
accomplished by conducting desk reviews and on-site visits and engaging in substantive 
grantee interaction. Each year, OJP bureaus and program offices assess risk and 
performance factors associated with their grant programs to determine which grants are 
most in need of on-site monitoring and plan on-site visit activities accordingly. 
Throughout the year, OJP grant managers conduct on-site monitoring visits to assess 
grantee performance and compliance with programmatic and Federal grant administration 
requirements. In addition to on-site monitoring, OJP policy recommends that grant 
managers conduct desk reviews of each open and active award every six months, but not 
less than once annually. 

In addition to programmatic monitoring, OJP’s Office of the Chief Financial 
Officer (OCFO) conducts financial monitoring of OJP awards, and grants issued by the 
Department’s Office of Community Oriented Policing Services (COPS) and Office on 
Violence Against Women (OVW). The objectives of these financial monitoring reviews 
are to ensure grantee compliance with financial guidelines and general accounting 
practices, and to ensure proper fiscal management of grant expenditures. 

o. What other programs does OJP monitor and how much money is 

involved with each program? Please provide a listing for fiscal years, 
2007 through 2010. 

Response: 

OJP’s grant monitoring and oversight is an integrated process of programmatic, 
financial, and administrative management that occurs throughout the grant lifecycle from 
the award through the closeout of the grant. Programmatic monitoring of the content and 
substance of grant programs is accomplished by conducting desk reviews and on-site 
visits, and engaging in substantive grantee interaction. Each year, OJP bureaus and 
program offices assess risk and performance factors associated with their grant programs, 
to determine which grants are most in need of on-site monitoring and plan on-site visit 
activities accordingly. Throughout the year, OJP grant managers conduct on-site 
monitoring visits to assess grantee performance and compliance with programmatic and 
federal grant administration requirements. In addition to on-site monitoring, OJP policy 
recommends that grant managers conduct desk reviews of each open and active award 
every six months, but not less than once annually. 

Since FY 2008, OAAM has been providing monitoring oversight by tracking the 
progress of monitoring efforts to ensure that OJP’s bureaus and program offices perform 
on-site monitoring of at least 10 percent of their open award funds annually, as set forth 
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in Public Law 109-162, “Violence Against Women and Department of Justice 
Reauthorization Act of 2005.” 

Since OAAM began tracking on-site monitoring activity in FY 2008, OJP has 
programmatically monitored approximately 3,014 awards totaling $5.6 billion. See Table 
1 below. 


Table 1. FY 2008 - FY 2010 Programmatic On-Site Monitoring Completed by 
Total Award Amount and Number of Grants 



Source: OJP Office of Audit, Assessment, and Management 


In addition to programmatic monitoring, OJP’s OCFO conducts financial 
monitoring of OJP awards and grants issued by the Department’s COPS Office and 
OVW. The objectives of these financial monitoring reviews are to ensure grantee 
compliance with financial guidelines and general accounting practices, and to ensure 
proper fiscal management of grant expenditures. 

Since FY 2007, the OCFO has conducted financial monitoring of OJP grantees, 
through desk reviews and on-site monitoring visits of approximately 2,400 awards 
totaling $5.9 billion (see Table 2 below). 
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Table 2. FY 2007 - FY 2010 Financial Monitoring Conducted by OCFO Staff 



As discussed earlier, OJP will continue its efforts to improve oversight and accountability 
of the SWBPI program. 


Thomson Illinois Prison Purchase 


44. The 2011 Budget the President submitted to Congress includes $237 million 
to purchase a state prison in Thomson, Illinois. This purchase is designed to 
create more bed space for the Federal Bureau of Prisons, with part of this 
facility to be utilized to house detainees currently held at Guantanamo Bay. 

I agree that the Thomson, 1L prison should be purchased and brought online 
as a federal prison to reduce prison overcrowding in the federal system. 
However, I strongly disagree with the idea that this facility should be used to 
house terrorist detainees relocated from Guantanamo Bay to U.S. soil. 

Purchasing state prisons that are not being utilized as opposed to wasting 
taxpayer dollars on new construction can be a cost effective way of 
addressing the increased federal prison population. However, have some 
concerns about this deal. I’m concerned that it appears we're paying top 
dollar and giving the state of Illinois a sweetheart deal for the prison 
equivalent of a foreclosure. 

a. Has the Department reached an agreement with the State of Illinois to 
purchase the Thomson facility? 


Response: 


The FY 201 1 President’s Budget Request includes $170 million for the 
acquisition and renovation of the Thomson Correctional Facility in the BOP’s Buildings 
and Facilities account. The request also includes proposed funding of $66,879 million in 
Salaries and Expenses to begin the activation process, which is not part of the estimated 
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purchase cost. Activation funding is for staffing, operations, and initial equipment and 
supplies. 

The acquisition process is by no means complete, and negotiations on price have 
yet to begin. According to federal procurement rules, negotiations may not commence 
until a formal appraisal is conducted. In addition, the State of Illinois has a series of 
requirements it must comply with before it enters into negotiations. Throughout this 
process, BOP will fully comply with all applicable rules and regulations. Currently, the 
BOP is in the process of completing several necessary steps which include an 
Environmental Assessment, appraisals, surveys, and title work. 

b. If yes, what is the final negotiated price of the facility? 

Response: 

Negotiations on price have yet to begin. 

c. What is the anticipated cost to renovate the facility? 


Response: 

The renovations in the request for BOP are estimated to be approximately $15 
million. 

d. How much of the anticipated renovation cost is attributed to 
retrofitting the prison for federal use? 


Response: 

All BOP anticipated renovations are expected to be for federal prison use. Some 
renovations, such as security enhancements, are necessary to bring the institution in 
compliance with federal prison standards. 

e. How much of the anticipated renovation cost is attributed to 

retrofitting a portion of the facility for use as a military detention 
facility to house terrorist detainees currently held at Guantanamo 
Bay? 

Response: 

None of the funding proposed in the FY 201 1 President’s Request for BOP is 
expected to be used for renovations to house detainees currently held at Guantanamo 
Bay. As stated in the response to question 44d, all renovations are expected to be for 
federal prison use. Some renovations, such as security enhancements, are necessary to 
bring the institution in compliance with federal prison standards. 
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f. The Thomson facility cost $140 million when it was completed. The 

FY2011 Budget request the President submitted is asking taxpayers to 
pay $237 million for it, despite the fact it has sat vacant for nearly 10 
years. Even if that cost includes $100 million for renovations, 
taxpayers are still being asked to essentially pay fair market failure 
for a foreclosure. Why are we paying market price for the prison in 
the worst real estate market in decades? 

Response: 

The FY 201 1 President’s Budget Request includes $170 million for the 
acquisition and renovation of Thomson in the BOP’s Buildings and Facilities account. 

The request also includes proposed funding of $66,879 million in Salaries and Expenses 
to begin the activation process, which is not part of the estimated purchase cost. 
Activation funding is for staffing, operations, training, supplies, and initial equipping of 
the facility. 

The negotiations and establishment of a purchase price will not occur until the 
BOP completes the necessary F.nvironmental Assessment, appraisals, surveys, and title 
work. 


g. It seems to me this is a pretty good deal for the state of Illinois, but a 
bad deal for the American taxpayer. Will you provide Congress with 
documents that support the price the American taxpayers are being 
asked to pay? If not, why not? 

Response: 

The BOP is in the process of completing several necessary steps to include an 
Environmental Assessment, appraisals, surveys, and title work. The acquisition process 
is by no means complete, and negotiations on price have yet to begin. According to 
federal procurement rules, negotiations may not commence until a formal appraisal is 
conducted. In addition, the State of Illinois has a series of requirements it must comply 
with before it enters into negotiations. Throughout this process, BOP will fully comply 
with all applicable rules and regulations. 


Responsiveness to Inquiries 

45. The Department of Justice continues to frustrate Congressional oversight 
efforts. This ranges from late and incomplete responses to refusals to 
provide information to Congress based upon no actual privilege. In some 
cases, there is not even a privilege that would apply to support efforts to 
withhold information. 

Recently, the Department addressed your failure to provide relevant 
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documents to the Committee prior to your confirmation. That response 
stated that it was an accidental omission but that it really didn’t matter 
because the documents were publicly available. Curiously, this same 
rationale was applied to the Department’s response to my inquiry regarding 
political appointee recusals. 

Based upon these statements, it appears the Department, under your 
leadership, is arguing that withholding requested information from Congress 
is okay if it is information that is publicly available in some form. 

a. These responses indicate that the Department believes that Congress 
should do a better job of hunting down publicly available information. 
In fact, the Office of Legislative Affairs refuses to provide this 
information. In light of this position, why should Congress honor 
your latest budget request for $305,000 to fund three attorneys in the 
Department’s Office of Legislative Affairs? 

Response: 

We regret any misunderstanding, and wish to clarify that we believe it is 
important to make our best efforts to respond to Committee requests for information 
about Department activities in a timely fashion. If the Department does not maintain the 
requested information in searchable systems of records, it may be more readily available 
through public sources and, under those circumstances we would be remiss if we failed to 
point that out in responding to Committee requests. Decisions about how best to respond 
to Committee requests are made through a deliberative process involving the relevant 
Department components. The Office of Legislative Affairs is charged with coordinating 
that process for accommodating the Committee’s information needs and communicating 
with the Committee on behalf of the Department. In this respect, the provision of 
additional attorneys would enhance the Office’s ability to fulfill that mission in a more 
timely fashion, which is a goal we all share. 

b. You promised this Committee you would do better, why have you 
failed to live up to that promise? 


Response: 

As indicated above, we believe it is important to make our best efforts to respond 
to Committee requests in a timely fashion. Sometimes, the nature and volume of the 
requested information does not permit us to respond as quickly as you or we would like, 
but we remain committed to working with you to reach acceptable accommodations 
wherever possible. 
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FBI Whistleblowers and OARM Review 


46. On March 15, 2007 the Department of Justice Office of Inspector General 
(OIG) found that whistleblower Robert Kobus was retaliated against for 
pointing out fraudulent activities within the FBI. It has been over three 
years since these findings were completed by the OIG and referred to the 
Office of Attorney Recruitment and Management (OARM), yet there has still 
been no action on the appeal. 

a. Do you believe three years is a reasonable time for the OARM to wait 
to proceed with an FBI appeal? 


Response: 

The time required for OARM’s final resolution of an FBI whistleblower case is 
dependent upon a number of factors, including the complexity of the legal and factual 
issues presented; the time for and extent of discovery, as well as the time for the parties’ 
respective briefs on the issues (for which deadlines are usually extended due to requests 
made by the parties); any stays of proceedings before OARM pending resolution of 
concurrent legal/administrative actions (e.g., while awaiting a verdict in a Title VII case 
in Federal Court or the completion of investigative procedures and findings by the 
Conducting Office); the voluminous nature of the case files and record evidence; and the 
number and length of status conferences/hearings and OARM’s opinions and orders 
(which can range between 20 and 60 pages in length). These are examples of some of the 
factors that may affect the time to adjudicate cases. Under the requirements of the 
Privacy Act the Department cannot discuss the specific details of this matter. 

b. Of the past 10 FBI appeals heard by the OARM; what was the 

average length of time between the filing of the appeal and the first 
hearing? 

Response: 

Not all FBI whistleblower cases proceed to a substantive hearing on the merits 
before the Director of OARM, as some cases are submitted for adjudication on the 
written record alone. A hearing on the merits before the Director is equivalent to an 
administrative trial, involving the presentation of witness testimony, examination/cross 
examination of witnesses, evidentiary rulings on the admissibility of testimony and 
exhibits, and a court transcriber to record the proceedings. A merits hearing before the 
Director of OARM is generally not “the first hearing” in a ease, as OARM routinely 
holds other (typically telephonic) hearings and status conferences with the parties 
throughout the course of proceedings (on issues of jurisdiction, discovery, briefing 
schedules, etc.). 

Only two cases have proceeded to a merits hearing before OARM. In the first 
case, the merits hearing was held approximately four years after OARM’s receipt of the 
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complainant’s request for corrective action. There, the complainant’s request for 
corrective action was supplemented more than one year after OARM’s receipt of the 
complainant’s initial request; the parties engaged in discovery for approximately thirteen 
months after OARM’s receipt of complainant’s supplemental request for corrective 
action; after numerous requests by the parties for extensions of time to file their briefs on 
the merits, briefing concluded more than three years after complainant’s initial request 
for corrective action to OARM was filed; within four months of receiving the parties’ 
final merits briefs, OARM issued a decision finding that the complainant had prevailed 
on her burden of proof, but that a hearing was required for OARM’s assessment of the 
evidence in support of the FBI’s burden of proof; and OARM held a week-long merits 
hearing with the parties approximately eight months after issuance of its written decision 
on the merits on complainant’s burden of proof. 

In the second case, the merits hearing was held approximately sixteen months 
after OARM’s receipt of the Conducting Office’s report of investigation on 
complainant’s reprisal claims. During the time between OARM’s receipt of the 
Conducting Office’s report and the merits hearing before the Director, the parties were 
afforded 30 days to comment on the Conducting Office’s report, OARM considered its 
jurisdiction over additional claims raised by the complainant and her specific request for 
corrective action, and the parties engaged in discovery and submitted their respective pre- 
hearing merits briefs for OARM’s consideration of the issues. 

The length of time between a complainant’s request for corrective action and a 
hearing on the merits before the Director of OARM, like OARM’s final written 
determination in a case, is dependent upon the circumstances of the case and OARM’s 
docket at the time. 

c. Examining FBI appeals heard by the OARM in the last 8 years, how 
many times has the Director determined that the FBI retaliated 
against a whistleblower? For each instance listed in this response, 
please provide a statement describing the retaliation found and all the 
corrective actions have taken on behalf of the whistleblower, including 
the reimbursements for costs, back pay and benefits, and other 
consequential damages authorized. 

Response: 

In the last eight years, OARM has found in favor of four complainants, as 
follows: 

(1) OARM concluded that the FBI retroactively charged the complainant with four hours 
of Absence Without Leave (AWOL) in reprisal for his protected disclosure. As corrective 
relief, OARM ordered the FBI to pay $13,422.50 in reasonable attorneys fees and costs, 
as well as four hours of regular pay for the date complainant was charged AWOL. 
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(2) OARM concluded that the FBI issued the complainant a “Does Not Meet 
Expectations” performance appraisal report (PAR) in reprisal for her protected 
disclosure. As corrective relief, OARM directed the FBI to remove complainant’s Does 
Not Meet Expectations PAR for the applicable rating period from the system and replace 
it with a corrected PAR reflecting a “Meets Expectations” rating; and to pay attorneys 
fees, taxes, and expenses in the amount of $65,216.51 to complainant’s counsel. 

(3) OARM concluded that the FBI decided not to select complainant for an Assistant 
Legal Attache (ALAT) Rome position in reprisal for his protected disclosure. As 
corrective relief, OARM ordered that the FBI: (1) effect complainant’s retroactive 
promotion; (2) pay complainant back pay, plus interest, in the amount of $65,48 1 .70, plus 
an additional amount of back pay plus interest to be calculated by the FBI from the date 
of the last calculation by the FBI submitted to OARM, up to the date on which 
Complainant’s adjusted salary at the GS-14, Step 8 level commences; (3) reimburse 
complainant for lost FERS contributions to his retirement account totaling $12,926.88, 
plus an additional amount of lost FERS contributions to his retirement account to be 
calculated by the FBI for the period from the date of the last calculations by the FBI 
submitted to OARM, up to the date on which his adjusted salary at the GS-14, Step 8 
level commences; (4) reimburse complainant $132,990.00, which is equal to the value of 
the tax-free Department of State’s maximum housing allowance for the ALAT Rome 
position for the period of the non-selection: (5) pay $1 1,571.94 to compensate 
complainant for the transportation benefit he would have received for his two children to 
and from the American Overseas School in Rome, had he been selected for and served in 
the ALAT Rome position; and (6) restore 16 hours of annual leave to the complainant’s 
annual leave balance. 

(4) OARM concluded that the FBI issued complainant a negative PAR and proposed her 
removal from service in reprisal for her protected disclosure. As corrective relief, 

OARM directed the FBI to remove from the system and complainant’s official personnel 
file the negative PAR, the notice of proposed removal, and any personnel documents 
referring to the PAR at issue or the proposal notice. OARM additionally found the 
complainant was entitled to reasonable attorneys fees and costs, any reasonable costs 
complainant personally incurred in pursuit of her request for corrective action before 
OARM, back pay, interest on the back pay, and related benefits covering the period from 
the date of complainant’s involuntary retirement to the date on what would have been her 
mandatory retirement date on her 57 ,h birthday. OARM’s Final Corrective Action Order 
specifying the exact amounts of the attorney’s fees and reasonable costs incurred by 
complainant is pending, as OARM is awaiting receipt of complainant’s fee request and 
itemized list of other reasonable costs she incurred in pursuit of her request for corrective 
action. 

d. In the last 8 years, how many appeals filed with OARM have been 
dismissed upon failures to follow the procedures outlined by OARM 
for filing an appeal? 
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Response: 

In the last eight years, OARM has dismissed without prejudice to refiling five 
cases involving a complainant’s failure to exhaust his/her administrative remedies with 
the Conducting Office. To date, none of those complainants have refiled their requests 
for corrective action with OARM. 

e. In the history of the OARM review of FBI whistleblower appeals, how 
many times has either party appealed a final determination by the 
Director to the Deputy Attorney General for review? Please provide a 
list of all appeals indicating which party filed the appeal and the final 
determination by the Deputy Attorney General. 

Response: 

In the history of OARM’s adjudication of FBI whistleblower cases, there have 
been three appeals to the DAG, as follows: 

(1) Complainant appealed to the Office of the Deputy Attorney General (ODAG) 
OARM’s Final Determination denying complainant’s request for corrective action. 
OARM’s Final Determination was affirmed. 

(2) Complainant appealed to the ODAG OARM’s Final Determination which granted 
complainant’s request for corrective action based on one claim (complainant’s AWOL 
reprisal claim), but concluded that complainant had failed to prevail on the merits of 
several other reprisal claims. OARM’s Final Determination was affirmed. 

(3) Complainant and the FBI separately appealed various portions of OARM’s Final 
Corrective Action to the ODAG, and OARM’s Final Corrective Action Order was 
affirmed. 


81 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm00140 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



137 


QUESTIONS POSED BY SENATOR KYL 

47. On February 26, 2010, the House passed the Intelligence Authorization Act 
for Fiscal Year 2010. Right before it passed the bill, the House stripped a 
provision that would have made intelligence officials subject to a prison 
sentence of up to 15 years if found guilty of participating in a “cruel, 
inhuman, and degrading” interrogation. 

At the hearing, 1 asked you whether the administration supports adding such 
a provision to the criminal code. You said that you were unfamiliar with the 
provision, but you agreed to assess it and provide me with a written response. 

Please provide a written response explaining whether the Department of 
Justice supports criminalizing “cruel, inhuman, and degrading” 
interrogations. 

Response: 


Section 1003 of the Detainee Treatment Act (DTA) of 2005, 42 U.S.C. § 2000dd, 
provides that “[njo individual in the custody or under the physical control of the United 
States Government, regardless of nationality or physical location, shall be subject to 
cruel, inhuman, or degrading treatment or punishment.” Consistent with the DTA, the 
Convention Against Torture, and Common Article 3 of the Geneva Conventions, 
Executive Order 13,491 also prohibits “cruel treatment” and “humiliating and degrading 
treatment” of individuals detained in any armed conflict, when such individuals are in the 
custody or under the effective control of the U.S. Government or detained in a facility 
owned, operated, or controlled by the U.S. Government. Any interrogations by U.S. 
government personnel of such individuals must comport with these standards. In 
addition, there are various federal criminal statutes that can be used, depending on the 
context, to punish abusive conduct by government personnel toward detainees in their 
custody. The Administration has not proposed new legislation on this issue, and the 
Department did not have an opportunity to review the provision in the House bill before 
it was withdrawn from consideration. As a matter of practice, the Department does not 
take positions on legislation that is no longer pending before Congress. 

48. On March 16, 2010, you testified before the House Appropriations 

Subcommittee on Commerce, Justice, Science, and Related Agencies. In 
response to a question about what would happen to KSM if he were 
acquitted or otherwise ordered released by a court, you said, “It’s not going 
to happen. But if that were to be the case, he would not be released.” 

A frequently cited justification for using civilian courts to try individuals 
who could be tried in military commissions is that civilian courts better 
represent American values of fairness and due process to the rest of the 
world. 
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Won’t any relative perception advantage that civilian courts have vis-a-vis 
military commissions be undermined or negated by your acknowledgment 
that KSM would never be released, even if he were acquitted in a civilian 
trial? 

Response: 

As a matter of legal authority, the question of guilt or innocence in a criminal 
prosecution (whether by military commission or civilian court) is separate from the 
question of whether the government has authority to detain under the authority provided 
by Congress in the 2001 Authorization for Use of Military Force (AUMF), as informed 
by the law of war. This authority could be relied upon, where appropriate, to detain 
individuals after an acquittal, whether in a military commission or in federal court. In 
addition, immigration authorities may be relied on to hold in immigration detention non- 
citizens who have been acquitted or who have completed their criminal sentence and who 
endanger the national security, pending their removal from the United States. 

49. When you and I met in 2009 prior to your nomination hearing, and at your 
nomination hearing on January 15 of 2009, 1 asked you about Operation 
Streamline funding. To remind you about the program, as I explained back 
in January 2009, Operation Streamline is a program currently used very 
successfully in a few Border Patrol sectors, including in the Yuma, Arizona 
sector, that charges most illegal border crossers with a misdemeanor and 
requires them to spend between 15 and 60 days in jail. 

It has had a great deterrent effect. In the Yuma Border Patrol sector, the 
program is so successful that illegal crossings are a mere fraction of what 
they were in Yuma just two years ago. 

Unfortunately, though, the program has not been fully deployed in the 
Tucson Sector. As we discussed in January 2009, there is a clear Justice 
Department component to the program. I asked in our meeting before your 
nomination hearing and at your hearing what resources are needed to 
effectively continue this high-deterrence program in existing Streamline 
sectors (including Del Rio, Texas) and what resources are needed to expand 
the program to other Border Patrol sectors. I asked what resources, among 
others, would be needed for the United States Marshals Service (including 
number of additional Deputy U.S. Marshals), courthouse renovation, 
administrative increases (that is, criminal clerks for each District to process 
additional cases), additional judges, additional detention space that would 
fall under Justice jurisdiction, and other costs. 

After asking you and Department of Homeland Security Secretary Janet 
Napolitano to provide details and to budget for the costs without answer, I 
attached an amendment to the FY 2010 Department of Homeland Security 
Appropriations bill that requires, collaboratively, that DHS and DoJ provide 
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a report to Congress on the resources needed to effectively manage existing 
Streamline programs and to expand Operation Streamline to other sectors. 

That report was due from you and Secretary Napolitano on December 27, 
2009. In a response to me in March 2010 about the report (from questions I 
submitted on December 9, 2009), Secretary Napolitano wrote that “the 
report is in the final stages of the review process and we anticipate Congress 
will receive it in the near future.” I still have not received the report. 

a. It is my understanding that the Department of Justice has not fully 
cooperated in completing its part of the report. If true, why hasn’t 
your agency responded in full? 

Response: 

The Department has submitted the information requested by DHS to complete its 

report. 

b. When will you complete the report? 

Response: 

As noted above, the Department has submitted the information requested by DHS 
to complete its report, and DHS submitted the report dated August 13, 2010 to Congress. 

c. Do you support robust funding and an expansion of Operation 
Streamline? 


Response: 

Border security and immigration policy continue to be important issues for the 
Department and the Administration. For that reason, we are pleased that Congress 
answered the President’s call to bolster the essential work of federal law enforcement 
officials along the Southwest Border through the passage of the Border Security 
Enforcement Act of 2010, which provides the Department of Justice with $196 million 
toward Southwest border enforcement and infrastructure. 

As representatives of the Department have expressed previously, we support the 
concept of Operation Streamline, but we have also noted the enormous downstream 
effect of any “Streamline” type immigration enforcement initiative. Among one of my 
principal concerns is the downstream impact in terms of detention capacity. System 
capacity presents very real constraints that need to be addressed before Operation 
Streamline can be expanded beyond where it is today. Court space and the number of 
judges limit the number of detainees that can be processed. Detention bed space along 
the Southwest Border and within a reasonable distance is also a physical constraint on the 
number of people the system can handle. This burden will be eased, in part, by the 
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Border Security Enforcement Act through which the Department will receive funds for 
expanding detention space and the courthouse infrastructure in the Yuma sector of 
Arizona. This will allow for some increase in Operation Streamline; however, there are 
significant capacity constraints on expanding it further. 

In addition, there are certain critical impediments that would arise if Operation 
Streamline were implemented across the Southwest Border. These impediments include 
the physical constraints of courthouses along the border, including the number of 
defendants that can be processed in a given day and existing cell block space; the number 
of judges, magistrates, and other judicial personnel; and the number of detention beds 
located in reasonable proximity to the given courthouse where defendants can be housed. 
Presently, the court house structures are inadequate to process large numbers of 
additional defendants. The U.S. Marshals Service and U.S. Attorneys would have to 
waive a number of their internal requirements in order to process the increase in 
defendants. Even increasing the daily shift in operations within the court houses, 
particularly in Tucson and San Diego, would be insufficient to process the increase in 
number of defendants. 

Also, an increase in enforcement activity along the Southwest Border would 
affect the workload and funding needs of the rest of the entire criminal justice system. 

For example, felony drug arrests and subsequent additional investigations would likely 
increase, resulting in the need for additional Drug Enforcement Administration agents 
and support staff, and the need for additional attorney and intelligence analyst personnel 
deployed as part of the Organized Crime Drug Enforcement Task Forces (OCDETF) 
Program. Further, additional Bureau of Alcohol, Tobacco, Firearms and Explosives 
personnel would be needed to address gun trafficking arrests and investigations. In 
addition. Operation Streamline would increase the fugitive warrant workload, which in 
turn further impacts the U.S. Marshals Service. The workload of other parts of the 
system, including the Executive Office for Immigration Review and the Civil Division’s 
Office of Immigration Litigation, would also increase. These related costs were not 
included in the estimates previously calculated. 

In total, the FY 201 1 Budget requests $3.49 billion for the Department of 
Justice’s Immigration and Southwest Border related activities. This represents an 
increase of $228 million (7 percent) from the FY 2010 enacted level. This funding will 
allow us to expand our investigations and prosecutions as well as alleviate some of the 
fiscal stresses related to downstream immigration enforcement initiatives. 
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QUESTIONS POSED BY SENATOR GRAHAM 

50. 1 am interested in the recent activity of the Department of Justice and 

Department of Agriculture in agricultural antitrust issues. I note the series 
of public hearings you are holding to examine these issues in a number of 
different segments, including poultry and fruits and vegetables, two 
commodities that are important to South Carolina. 

As you move ahead in this endeavor, I am interested in your response to the 
following questions: 

a. What are your intentions regarding the information that you collect in 
this process? Please provide specific details about the anticipated use 
and what role you see Congress will play in this activity. 


Response: 

The Department of Justice has heard concerns from Congress, farmers, and 
consumers about changes in the agricultural marketplace, including increasing 
concentration and vertical integration. Through these joint workshops we have started to 
examine the dynamics of competition in agriculture markets, review the state of the law 
and current economic learning, and provide an opportunity for farmers, ranchers, 
consumer groups, processors, the agribusinesses, and other interested parties to provide 
examples of potentially anticompetitive conduct. 

The goals of the workshops are to promote dialogue among interested parties and 
foster learning with respect to the appropriate legal and economic analyses of these 
issues, as well as to listen to and leam from parties with real-world experience in the 
agriculture sector. Members of Congress took an active role in the first of these 
workshops, in Ankeny, Iowa, on March 12, 2010, and in Normal, Alabama, on May 21, 
2010, contributing their perspective and listening to the participants. We expect active 
participation from members of Congress in the coming workshops as well. Through the 
dialogue established in these workshops, the Department and USDA hope to be able to 
leam how we can ensure that antitrust enforcement and regulatory actions are as effective 
as possible. 

b. How do you intend to balance any actions taken to address antitrust 
issues with the need to maintain a business-friendly climate in which 
agriculture will continue to grow here in South Carolina and the rest 
of the United States — and not move overseas? 

Response: 


The Department of Agriculture and the Department of Justice both feel that it is 
important to have a fair and competitive marketplace that benefits agriculture, our 
nation’s rural economies and consumers. Proper enforcement of the antitrust laws, in 
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conjunction with USDA's regulatory role, ensure that farmers and processors can 
participate in a competitive environment free from improper manipulation, coercion, or 
exclusion, and can strive to give consumers better products at fairer prices. We believe 
these workshops will be important in helping us ensure this nation maintains a vibrant 
and globally competitive agriculture industry. 

51. Organized retail crime is a growing problem. Gangs of criminals steal large 
amounts of goods like baby formula and resell them to the public. Please 
answer the following questions about the Department of Justice’s response to 
organized retail crime: 

a. Based on the crimes that the Justice Department has investigated, 
where to you think all this ill-gotten money is going? 


Response: 

In numerous cases of organized retail crime prosecuted across the country, the 
Department’s experience is that the criminal proceeds of these crimes flow 
predominantly to the organizers and ringleaders of the schemes, who typically use the 
proceeds to support lavish lifestyles and purchases of expensive items (e.g., cars and 
homes). For their role in the schemes, lower-level participants typically receive 
substantially smaller amounts of money. The Department has not seen evidence 
supporting a trend of retail-theft or fencing organizations laundering their criminal 
proceeds through foreign financial institutions or systems, or sharing their proceeds with 
other criminal organizations. 

b. Has the Department seen patterns of this money being used to support 
terrorist activities abroad? 

Response: 

The Department has not seen any such patterns. While the Department is fully 
aware of the possibility that organized retail theft could develop into another means of 
financial support for terrorist groups or activities, there is no evidence that such a trend 
has developed. 
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QUESTIONS POSED BY SENATOR COBURN 


52. In response to written questions following the November Department of 
Justice oversight hearing, you confirmed that Ms. Johnsen has been involved 
in hiring attorneys for OLC. You stated: 

Professor Johnsen’s participation in this process has been appropriate 
and consistent with the past practice of presidential nominees of both 
parties. Like such other nominees, she was involved in the 
consideration of candidates for political appointments, such as those 
persons who would serve as her deputies should she be confirmed. By 
contrast, with respect to applicants for civil service positions. 

Professor Johnsen simply forwarded some resumes for attorney 
positions to the Acting Assistant Attorney General for OLC and 
occasionally offered her views as to some candidates for those 
positions who came to her attention and on general attorney staffing 
issues. 

a. Can you explain to which “past practices of presidential nominees of 
both parties” you were referring? Did those nominees have 
bipartisan opposition? 

Response: 

My answer referred to the past practice of nominees to head Department 
components. The Department does not have records indicating who opposed the prior 
nominees to head OLC. 

b. Which other unconfirmed nominees are similarly participating in the 
hiring process? Was Chris Schroeder participating in the hiring 
process for the Office of Legal Policy prior to his confirmation? 

Response: 


Chris Schroeder did not participate in the hiring process for career employees in 
OLP while his nomination was pending. He neither consulted on hiring decisions for 
such positions, nor forwarded resumes or recommendations for candidates for such 
positions. Consistent with the past practice of presidential nominees of both parties, he 
was involved in the consideration of candidates for political appointments, including one 
deputy and one senior counsel. 

53. You and I have had a number of exchanges about whether — especially in 
light of the shootings at an Army recruitment center in Little Rock and the 
tragic attack at Ft. Hood — U.S. soldiers should be protected as a class by 
federal hate crimes laws. In written responses you submitted four months 
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after receiving the questions, you indicated that you “do not believe 
additional legislation is needed, especially in light of the recently enacted law 
criminalizing assaults on members of the Armed Services.” 

a. Notwithstanding the fact that every other class you endorsed for such 
protection was also already covered by existing criminal law, is it still 
your position that violent crimes committed against U.S. soldiers, 
because they are U.S. soldiers, should not be covered by the hate 
crimes statute? 

Response: 


The mass murder committed at Ft. Hood in November 2009, as well as the murder 
of Army Private Long and the wounding of Private Quinton I. Ezeagwula at a Little Rock 
Armed Forces recruiting center, are reprehensible crimes of violence. Acts such as these 
are criminalized by several federal laws. 

Violent assaults of United States military members may be prosecutable under 18 
U.S.C. § 1389, which was added to the criminal code by the Matthew Shepard James 
Byrd Jr. Flate Crimes Prevention Act. See 18 U.S.C. § 1389. Section 1389 makes it a 
crime to assault or batter a service member or to assault or batter a family member of a 
service member or to destroy their property, when such acts are committed “on account 
of’ the service member’s military status or service. It also makes it a crime to attempt or 
to conspire to do so. 

In addition, 18 U.S.C. § 1 1 1(a)(1), which pre-dated enactment of Shepard-Byrd 
Act, prohibits forcible assault of military personnel on account of the officer’s 
performance of his or her duty, and 18 U.S.C. § 1 1 14 prohibits the killing or attempted 
killing of such an officer. 

Significantly, these federal laws cover violent actions in a way that protects 
service members as well as other kinds of victims, and target violent acts motivated by a 
victim’s military status or service. In this way, these statutes protecting service men and 
women are similar to the “hate crimes” that were criminalized under 18 U.S.C. § 249 
which prohibits acts of violence undertaken “because of’ bias or prejudice based upon 
the characteristics identified in the statute. 

Prior to passage of Section 249, many of the groups now protected under the 
Shepard-Byrd Act were left unprotected by federal law. Specifically, there were no 
federal laws that criminalized violent acts undertaken because the victim, or someone 
associated with the victim, was lesbian, gay, bisexual or transgender. Furthermore, only 
the Housing Laws protected persons in the disabled community who were attacked 
because of their disability. 

b. The federal hate crimes law requires you or your designee to issue 
guidelines that shall establish “neutral and objective criteria for 
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Response: 


These guidelines have been promulgated and added to the United States Attorneys 
Manual as required by Congress. The guidelines, which were added to Chapter 8 of the 
Manual, state, in full: 


8 - 3.300 

Neutral and Objective Criteria for Guiding Prosecutorial Discretion 

Government Attorneys shall enforce 18 U.S.C. § 249 in a neutral and objective manner. 
All prosecutions shall comport with the Principles of Federal Prosecution set forth in 
USAM Chapter 9-27.000 . Attorneys for the government are particularly instructed to 
follow the dictates of USAM 9-27.260 . which prohibits attorneys for the government 
from being influenced in making prosecution decisions by any subject's race, religion, 
sex, national origin, or political association, activities or beliefs. In addition, government 
attorneys should not be influenced by a subject, victim, or witness's sexual orientation, 
gender identity, or disability, except to the extent such characteristic is relevant to a 
determination whether the statute has been violated. 

Section 249 requires that attorneys for the government consider whether evidence is 
sufficient to prove that a criminal act identified by the statute occurred because of the 
actual or perceived race, religion, gender, national origin, sexual orientation, gender 
identity, or disability of any person. In no case, however, shall the government attorney 
be influenced by his or her own personal feelings concerning the subject or the subject's 
associates; the victim or the victim's associates; or a witness or a witness’s associates. Nor 
shall the attorney for the government be influenced by the effect the decision to prosecute 
(or not to prosecute) may have on the attorney's own professional or personal 
circumstances. See USAM 9-27.260 . No attorney for the government may make 
prosecution or declination decisions based solely upon the speech or expressive conduct 
of a subject, victim, or witness. Nor shall any attorney for the government make such 
prosecution or declination decisions based solely upon a such person's [sic] affiliation 
with any group advocating for or against rights of persons with the characteristic 
identified by statute. Such factors may be considered only to the extent that they inform a 
reasoned, neutral decision about whether § 249 — or any other criminal statute — has been 
violated. 

In choosing to pursue a prosecution under this statute, the primary responsibility of 
Government attorneys shall be to seek justice. A government attorney shall file only 
those charges which he or she reasonably believes can be substantiated at trial through 
admissible evidence. Charging and declination decisions should be made based upon the 
facts and totality of the circumstances in each individual case. 
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c. What specific steps have you taken to ensure that the new hate crimes 
law is enforced in a way that does not infringe upon an individual’s 
rights to free speech or the free exercise of religion, as the law 
directs? 

Response: 

In addition to promulgating the guidelines, set forth above, the Department has 
developed several trainings for federal prosecutors. These trainings review the elements 
of the statute and discuss how to determine evidentiary sufficiency. In addition, these 
trainings explain and outline First Amendment law and restrictions on prosecutions. 

d. What actions have you taken to communicate to other federal officials 
and prosecutors the importance of enforcing the law in such a 
manner? 

Response: 

Trainings designed specifically for law enforcement have been provided to FBI 
agents, and federal and state law enforcement agents have been invited to numerous 
trainings, which are being conducted throughout the country. 

54. Please provide the Department of Justice’s annual year-end balance for its 

Working Capital Fund for fiscal years 2006 through 2009. 

Response: 

The Department’s year-end balance for the Working Capital Fund for fiscal years 
2006 through 2009 is as follows: 


(dollars in thousands) 



FY 2006 

FY 2007 

FY 2008 

FY 2009 

Ending Balance 

$76,528 

$65,469 

$51,825 

$28,354 


a. Also, please provide projected balances within this same account for 
fiscal years 2010 and 2011. 


Response: 

The FY 2010 Working Capital Fund balance is 525,336,000. The Department 
does not project year-end balances for the current or future fiscal years for the Working 
Capital Fund. 

55. Please provide the Department of Justice’s annual year-end total of 
unobligated balances for fiscal years 2006 through 2009. 
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The amount of year-end, discretionary unobligated balances for the Department of Justice 
for fiscal years 2006 through 2009 is as follows: 


(dollars in thousan ds ) 



FY 2006 

FY 2007 

FY 2008 

FY 2009 

Unobligated 

Balances 

$357,815 

$409,318 

$141,014 

$129,154 


a. Additionally, please provide the projected unobligated balance totals 
for fiscal years 2010 and 2011. 


Response: 


The FY 2010 unobligated balance for our annual accounts is $130,135,000. The 
Department does not project future year unobligated balances. 

56. Please provide the annual amount of expired unobligated balances 

transferred into the Working Capital Fund for fiscal years 2006 through 
2009. Please note that this is different from your Working Capital Fund 
totals. 

Response: 


The annual amount of expired unobligated balances that have been transferred 
into the Working Capital Fund for fiscal years 2006 through 2009 is as follows: 


(dollars in thousands) 



FY 2006 

FY 2007 

FY 2008 

FY 2009 

Transfers In of 
Expired Balances 

$122,653 

$60,871 

$182,671" 

$90,529 


Of this amount, $99 million was annual FBI CJIS user fees allotted for Congressionally 
directed projects. 


57. At the June 2009 Justice Department oversight hearing, I asked how the 
Justice Department was adhering to your confirmation acknowledgement 
that grant management be treated as a “consistent priority” to prevent 
problems. In response to my written questions, you stated that “all three 
grantmaking components have embraced the recommendations in the OIG 
report. Each of the Department’s grant-making components has 
implemented the OIG’s recommendations...” Furthermore, at the 
November 2009 Justice Department oversight hearing. Senator Grassley 
asked you about the status of the 43 recommendations the OIG made in its 
November 2009 report which highlight grant management as, for the 9 th 
straight year, a top 10 management challenge. 
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a. Your response to Senator Grassley’s question, received the day before 
your March 2010 hearing, stated, “each of the Department’s grant- 
making components began implementing the OlG’s recommendations 
with their FY 2009 funding and Recovery Act grants.” 1 am 
concerned with your response because, not only did it not specifically 
answer Senator Grassley’s inquiry as to compliance with each 
individual recommendation, it is also inconsistent with findings of the 
OIG noted in a December 2009 review of Recovery Act awards under 
the Byrne program. 

i. Please list the 43 specific OIG recommendations referenced in 
the November 13, 2009 OIG Report on Top Management and 
Performance Challenges of the Department of Justice, and how 
each of DOJ’s grantmaking components is responding or has 
responded to such recommendations. 

Response: 

Please see attached report, which lists the 43 specific OIG recommendations 
referenced in the November 13, 2009 OIG Report on Top Management and Performance 
Challenges of the Department of Justice, and how each of the Department’s grant-making 
components is responding or has responded to the recommendations. 

ii. While the December 2009 OIG report on the Byrne grant 
awards in the Recovery Act noted the grants were awarded in 
a prompt, fair and reasonable manner, the report notes that 
many applications were incomplete, resulting in awards to 
applicants who had not provided the required information. 2 
That report also noted that grantees did not provide evidence 
that they could “accurately track Recovery Act funds 
separately from other federal funds.” 3 In additional, the 
report notes that, although the application requires each 
grantee to develop performance measures and include that on 
its application, the Bureau of Justice Assistance (BJA) did not 
require that from every grantee. 4 Please list each of these 
concerns, as well as any others mentioned in the December 
2009 report, and provide details regarding how the 
Department has remedied each. 


Response : 

Concern #1: While the December 2009 OIG report on the Byrne grant awards in 
the Recovery Act noted the grants were awarded in a prompt, fair and reasonable 


" Office of Ihe Inspector Genera}, Review of the Edward Byrne Memorial Justice Assistance Grant Program, Recovery Act Formula 
Awards Administered by the Department of Justice’s Office of Justice Programs, December 2009, at p. 2. 

} hi. at 5-6. 

4 hi. at 6. 
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manner, the report notes that many applications were incomplete, resulting in awards to 
applicants who had not provided the required information . 

BJA is carefully reviewing all of its FY 2010 funding solicitations for formula 
grants to describe material as “required” only when that is the case. When required 
materials are not submitted with the application package, BJA now places a special 
condition on the award preventing the recipient from obligating, expending, or drawing 
down funds until the required materials have been submitted. During FY 2009, some 
information (such as a project abstract) which was not essential to the grant application 
process was mistakenly listed as required in the grant solicitation. However, in FY 2010, 
applicants may be “requested” to provide additional, non-essential information (such as 
project abstracts), but will not be “required” to do so. 

Concern #2: That report also noted that grantees did not provide evidence that 
they could “ accurately track Recovery Act funds separately from other federal funds. 

The OJP Financial Guide, which must be followed by all OJP grant recipients as 
specified in the award special conditions, requires that “each award must be accounted 
for separately. Recipients and subrecipients are prohibited from commingling funds on 
either a program-by-program basis or project-by-project basis. Funds specifically 
budgeted and/or received for one project may not be used to support another. Where a 
recipient’s or subrecipient’s accounting system cannot comply with this requirement, the 
recipient or subrecipient shall establish a system to provide adequate fund accountability 
for each project it has been awarded.” 

Additionally, part of the review process in the Office of the Chief Financial 
Officer’s financial monitoring site visits includes verifying that a separate account is 
established for each individual award (both Recovery Act and non-Recovery Act) within 
the grantee’s accounting system; and that the expenditures recorded in each account 
support the amounts reported on the grant’s Financial Status Report. Further, as part of 
their programmatic monitoring efforts, OJP program offices (including BJA) confirm that 
grantee funds are not commingled. 

Concern #3: In addition, the report notes that, although the application requires 
each grantee to develop performance measures and include that on its application, the 
Bureau of Justice Assistance (BJA) did not require that from every grantee J 3 * 

Each Recovery Act State and local Justice Assistance Grant (JAG) award 
included a special condition requiring the grantees to report performance measures in the 
Performance Measurement Tool (PMT) maintained by OJP. OJP provided outreach and 
training to all grantees through regional trainings, webinars, and conference calls, and 
continues to monitor compliance with the reporting of performance measures. 


(I1 Office of the Inspector General. Review of the Edward Byrne Memorial Justice Assistance Grant Program, Recovery Act Formula 
Awards Administered by the Department of Justice’s Office of Justice Programs. December 2009, at p. 2. 

121 Mat 5-6. 

131 hi at 6. 
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For FY 2010, all JAG grantees will be required to report on standard performance 
measures listed in the PMT, but will not be required to include any additional 
performance measures. If FY 2010 JAG recipients do not timely report data for the 
required performance measures, they may be subject to remedial action, such as 
withholding of grant funds, non-certification of new awards, or designation as high risk. 

b. In reference to COPS grants, the Office of the Inspector General’s 
April 1, 2009 - September 30, 2009 Semiannual Report also noted, 
“we continued to find the use of grant funds that were not supported 
by documentation or were unallowable based on the terms and 
conditions of the grant. In addition, we continued to find use of grant 
funds that were not related to grant expenditures.” 5 Specifically, how 
has the Justice Department complied with this recommendation? 
Please provide examples of specific improvements in grant awards as 
a result of this recommendation. 

Response: 

The April 1, 2009 - September 30, 2009 Semiannual Report referenced an audit 
of Team Focus, Inc. (TF1), which identified $718,443 in questioned costs (of which 
$87,795 were related to COPS grants). The COPS Office agreed with the findings and 
the audit for the COPS Office issue was closed in November of 2009. 

Specific actions taken by COPS and TF1 to close the audit include: 

• TFI updated their Financial Controls and Operating Procedures Manual to 
properly delineate financial roles and responsibilities; 

• TFI submitted additional documentation for draw downs on its COPS grant 
funding; and 

• COPS requested, and TFI repaid $59,694 in unsupported other direct costs in 
September 2009. 

The COPS Office has a distinguished record of rigorous review and enforcement of 
its grant terms and conditions. When issues are identified, the COPS Office moves 
swiftly to remedy them. 

58. Following the June 2009 oversight hearing, you stated in response to my 
written question regarding President Obama’s promise to conduct “an 
immediate and periodic public inventory of administrative offices and 
functions and require agency leaders to work together to root out 
redundancy” that “the Department is committed to identifying savings and 
efficiencies... Senior leadership of the Department is considering proposals 
for organizational change that will reduce costs and improve operational 
effectiveness.” That hearing took place in June 2009, and your responses 
came in October 2009. 


5 Office of the Inspector General, Semiannual Report to Congress, April I, 2009 - September 30, 2009, at p. 13. 
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a. While 1 am encouraged to know that senior leadership is considering 
proposals, I want to know what proposals for organizational change 
were examined. Was a particular proposal ultimately adopted? If so, 
how have you implemented any proposals for cost-savings and 
efficiencies in the Department? 


Response: 


In June 2009, the Attorney General reached out to the Department for ideas to 
reduce costs and improve efficiency, and the Department’s employees responded with 
many ideas for how the Department could save money and operate better. Twelve 
savings and efficiency initiatives were identified for immediate implementation and four 
initiatives required additional review before being phased in during FY 2010. The annual 
recurring cost savings, once all initiatives are fully implemented, is estimated to be over 
$32million. In FY 2010, the Department of Justice has recorded total savings of 
S35 million, exceeding its target. The initiatives are predominately in the area of finance 
and contracts, c.g., consolidating wireless and information technology (IT) contracts; 
consolidating IT security; and reducing paper consumption. 

To institutionalize these efforts, the Department established an Advisory Council 
for Savings and Efficiencies (SAVE Council) in June 2010. The SAVE Council is 
comprised of departmental component representatives who direct and oversee an ongoing 
Departmental effort to work smarter and more efficiently, share good business practices, 
and save resources including time and taxpayer dollars. The Council will ensure 
accountability for performance improvements resulting in cost savings, cost avoidance, 
and streamlined processes across the Department. 

b. Did any such proposals call for an in-depth review of current grant 
programs and their effectiveness? Were those results communicated 
to Congress? If not, why not? 

Response: 

Not at this time. With the establishment of the Council, this is a potential 
program area that can be examined. 

c. Did the Department identify any grant programs that were poorly 
managed or duplicative and thus in need of elimination? If so, please 
provide specific examples of such programs. If not, why were none 
identified? 

Response: 

No. With the establishment of the Council, this is a potential program area that can 
be examined. 
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59. The President’s proposed FY 2011 Budget for the Department of Justice 
requests $6.8 billion to activate new prisons and increase correctional staff, a 
10% increase from FY 2010. The Budget specifically provides for the 
activation of 2 new prisons-^ Berlin, New Hampshire and Thomson, Illinois. 
Berlin was listed on the Bureau of Prisons’ (BOP) construction priority list in 
its budget justification and was recently completed for activation; however, 
the Thomson facility is an existing state facility purchased by the BOP and 
will be upgraded for federal use. 

a. Considering that significant funds are set aside in each appropriations 
cycle for every proposed new facility, and the BOP maintains a 
detailed construction and modernization/repair schedule, can you 
explain why both the Berlin facility and the Thomson facility took 
priority over other facilities listed in the BOP’s budget justification? 

Response: 

The FY 201 1 President’s Budget Request for the BOP’s Salaries and Expenses 
(S&E operating funds) appropriation is $6.5 billion. Included in this amount is $66,879 
million to begin activation of USP Thomson, 1L; $28.5 million to begin activation of FCI 
Berlin, NH; and $59 million to increase current staffing levels. Activation funding is for 
staffing, operations, training, supplies, and equipping of a new facility. 

The BOP’s Buildings and Facilities (B&F) appropriation is a construction account 
providing for only new construction/acquisition and modemization/repair. Of the $269.7 
million in the FY 201 1 President’s Budget Request for B&F, $170 million is for the 
acquisition and renovation of the Thomson facility. No additional funding for acquisition 
or new prison construction is requested for any other proposed new facility. 

In reviewing the BOP Status of Construction report. Exhibit O in the B&F Congressional 
justifications, the construction completion date for FCI Berlin is September 2010. FCI 
McDowell and FCI Mendota have already begun the activation process this year, FY 
2010. FCI Berlin is next to be completed; therefore, it is the next project in need of 
activation funding (S&E operating funds) in FY 2011. Regarding the Thomson facility, 
since it is an acquisition and renovation versus construction, it can be ready to begin 
activation in the year of purchase, planned for FY 2011. 

The next new construction projects to be completed are the Secure Female FCI 
Aliceville in September 2011, and USP Yazoo City and FCI Hazelton in the summer or 
fall of 2012. S&E activation funding will be needed in future years to staff, equip, and 
operate these facilities. All additional projects listed on the Status of Construction which 
are not fully funded are listed in priority order, and construction contracts cannot be 
awarded until B&F new construction funding is provided in future enacted 
appropriations. 
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b. Were there any other state facilities considered for acquisition? Why 
or why not? If so, why was Thomson chosen above other facilities 
available for purchase and upgrade? 

Response: 

When considering options to expand inmate bed capacity, the BOP’s Capacity 
Planning Committee regularly considers existing state facilities that are available to 
ensure that the most cost-effective options for capacity expansion are chosen. In earlier 
years, the only state prisons offered to the BOP for purchase were being excessed by the 
states because they were old and obsolete, and the states were moving to newly 
constructed modem prisons and abandoning the old facilities. In the case of Thomson 
Correctional Center (TCC), the BOP determined that TCC was suitable to meet the 
special administrative high security needs of the BOP. The TCC is a modem 
(constmcted in 2001), never-utilized facility, built specifically to house maximum 
security inmates. 

Per OMB’s Capital Programming Guide (OMB Circular No. A- 11, Part 7), the 
BOP completed a 300 Capital Asset Plan and Business Case Summary for the Thomson 
facility. The benefits of acquiring (within one year) and modifying a never-utilized, 
solidly-built, 1,600 cell high security facility in Thomson, Illinois, for approximately 
$170 million outweighed the benefits of constructing a new high security facility for 
between $220 and $300 million in the current market over approximately 3 to 4 years. 

c. Please provide the details of the cost to acquire the Thomson facility 
versus the cost of new construction of similar facilities already listed 
in the BOP’s budget justification as at or near completion. 

Response: 

In reviewing the BOP Status of Construction report. Exhibit O in the B&F 
Congressional justifications, the cost estimates for all fully funded new construction 
projects (FCI McDowell, FCI Mendota, FCI Berlin, Secure Female FC1 Aliceville, USP 
Yazoo City, and FCI Hazelton) range from $215 million to $276 million. Also, these 
facilities currently under construction are all smaller and less secure than the Thomson 
facility and will provide less bed space, so building something similar to the size of 
Thomson would cost more. 
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Department of Justice’s Grantmaking Components 


Response to improving Grant Management and Oversight: 
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, as 


OJP staff for programmatic questions. Program office points of contact 
and phone numbers are provided on the cover page of each program 
announcement for project-specific inquiries. For Recovery Act grant 
applications, many offices created designated mailboxes or hotline 
numbers for grantees with an established response time of 1 business 
day. Program offices will continue to convene conference calls wife 
grantees and stakeholders with fee participation of representatives frorr 
fee OJP Office of General Counsel, OCFO, and OAAM to answer legal, 
financial, and grant management questions. OJP leadership will 
continue to encourage this practice for new and complex programs, as 
welt as for those programs under which a large number of applications 


COPS Office Response: The COPS 
developed Internet site through which ; 
submit questions (and receive answer: 


funding, and download program mated; 
application process. COPS also mainb 
law enforcement agencies to contact fa 
application and award maintenance qu< 
matters are immediately transferred to i 
resolution. In fact, during the solicitatio 
April 14, 2009), COPS received and res 
calls and 4.300 e-mails through the call 

OVW Response: OVW maintains puWi 
grant programs. OVW publishes the ac 
its program solicitations, aid potential z 
questions by e-mail to these accounts, 
unit within OVW established its own prc 
inquiries from potential applicants Due 
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the question and OVW's response to 


Staff also encouraged participants to e-mail or call Tribal Unit members 
directly if they had further questions. OVW staff also participated in pre- 
application webinars designed to provide information and an swerve V/C. 

questions related to the DOJ Consolidj ' 

Solicitation. Since then, the Office has 
calls for several other grant programs, 
and Linguistically Specific Services Pic 
Transitional Housing Program. In FY 2 
held pre-application calls. During thes< 
the name, e-mail address, and direct pi 
OVW's staff who could answer their fbl 
accommodate the overwhelming dema 
OVW added the script that staff used ft 
Housing calls, as well as a fact sheet a 
OVW website. We will continue to use 
outreach, particularly as we launch nev 
groups of eligible grantees. For examp 
Lmguisticaily Specific Services Prograr 
grassroots programs that serve specific racial, ethnic, and other cultural 
groups who have never before applied for OVW funds. Pre-application 
calls provided a vehicle for us to answer their many questions about the 
application process and the solicitation. Pre-application calls were also 
used very successfully as an outreach toot to encourage new applicants 
to apply for Recovery Act monies. 


Tribal Assistance 
I pre-application conference 
jding the FY 2009 Culturally 
m and the Recovery Act 
1 seven additional programs 
Us, participants were given 
a number of a member of 
up questions, in addition, to 
or Recovery Act informato, 
e Recovery Act Transitional 
t the grant program, to the 


OJP Response: OJP provides grantees with custom! 
training to ensure they are managing their grants effe 
recently expanded on-line training opportunities for gr 


OAAMhas 


such as 
tutorials and 
grant do's and 
don’ts. 


GMS On-line Training Tool. The GMS On-Line Training Tool provides 
step-by-step instructions to complete various functions within GMS, 
such as grant adjustment notices, progress reporting, and closeouts, as 
welt as guidance on administrative policies. 
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forward, the COPS website will also serve as a portal to access the on- 
line training being created for CHRP grantees, and which is likely to be 
expanded to future grantees of other COPS programs. 

OVW Response: OVW does not currently have the capacity to offer its 
grantees programmatic e-ieaming opportunities. However, OVW joined 
the OJP and the COPs Office in conducting a series of web-based 
seminars for recipients of toe Recovery Act funds. Recovery Act 
grantees who were unable to participate in the live seminars were able 
to access video recordings on OVW's website OVW is working with 
the Department's Office of Public Affairs to update our website, and we 
hope to provide more e-leaming opportunities in toe future OVW will 
continue to work with OJP and COPs to identify areas for e-leaming on 
which we can collaborate. 

OVW grantees do have access to on-line training for OJP’s Grants 
Management System (GMS). OVW currently has a contractual 
agreement with OJP to use GMS, a web-based, data-driven application 
that provides end-to-end support for the application, award, 
management, and audit of OVW grants. GMS includes an On-line 
Training Tool that provides step-by-step instructions to complete 
various grants administration functions within GMS. 


2.3 

Use the 
application 
process to 

grantina 
agencies to 
foliownipon 
prior to making 
awards. 

Risk 

Assessment 
and Application 
Analysis 

OJP, OVW, COPS Office, and the Associate Attorney General's Office 
are currently working together to develop DOJ-wkfe procedures for 
managing toe Department’s high-risk grantee proyam. The QJP/OAAM 
will maintain the consolidated listing of aU DOJ high-risk grantees, and 
will determine special conditions to be applied to new DOJ grants 
awarded to high-risk grantees 

OJP Response: In September 2007, OJP created a high-risk grantee 
designation policy to ensure that program offices address a grantee s 
risk status during the grant award process, consistent with government 
wide regulations concerning high risk grantees OJP deems grantees to 
be high-risk if the grantee: 1 ) has a history of unsatisfactory 
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! performance; 2) is not financially stable; 3) has a financial management 


system which does not meet me government-wide established 
standards; 4) has not conformed to terms and conditions of previous 
awards; 5) has open Office of the Inspector General (OIG) audit report 
recommendations that have been open more than one year; 6) is 
subject to an OIG investigation where grant non-compliance issues 
were noted that require corrective Response; or 7) is otherwise not 
responsible Beginning in FY 2009. additional special conditions are 
imposed on high risk grantees, including but not limited to, increased 
monitoring, required training, and prohibitions on drawing down funds 
until requirements have been met 


Prior to awarding grants but once tentative grant decisions have been 
made, OJP’s OCFO conducts a fiscal integrity and financial capability 
review before approving an applicant’s budget. This review includes a 
review of the applicant’s past performance with OJP (if applicable), 
including compliance with quarterly financial and annual audit reporting 
requirements, cash management, and resolution of monitoring findings 
and recommendations. New applicants which are not state, local, or 
tribal governments are required to submit a financial capability 
questionnaire i signed by an independent CPA and audited financial 
statements. OCFO also queries the Dun and Bradstreet database to 
obtain information on the applicant's credit worthiness, bankruptcies, 
etc. In some instances, other federal agencies are contacted for 
information regarding past performance. 


Program Office Review: During the application review process, program 
offices review prior grantee performance as it can be a major factor in 
consideration for future funding. 
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. 

. 

• . . 

points. This data process, while time-consuming, was crucial to 
ensuring that all applicants were properly evaluated based on accurate 
and reliable economic, crime, and community policing data. Once the 
initial data were verified, the next phase of the review process included 
in-depth budget reviews and evaluations of the retention requirement 
information and other aspects of the applications. Finally, in preparing 
the CHRP award list, COPS looked at the total number of sworn 
positions being requested by each agency to determine how to best 
allocate the funds available 

OVW Response: OVW has recently established an in-house Grants 
Financial Management Division (GFMD) and is in the process of 
staffing that division. While the OVW GFMD is developed, we will 
continue to contract with OJP for certain financial management services 
and support. Once established, OVWs GFMD staff will review ail 
applicant budgets and ensure that potential grantees are not delinquent 
on any A-133 audits; do not appear in GSA s Excluded Parties List 
System; and are current on all financial reports 

GFMD will then conduct a financial review of the budget and supporting 
documentation submitted by applicants to assess the reasonableness, 
allowability, and appropriateness of proposed costs for project activities. 
They will determine the adequacy of the applicant s accounting system 
and operations to ensure that Federal funds, if awarded, will be 
managed and expended in a judicious manner. 

the following: ( t ) mechanism for segregation of grant funds; (2) written 
accounting procedures; (3) existing inventory systems; (4) accounting 
mechanisms for tracking all grant draw downs and expenditures; (5) 
tools to assess risk and processes to help identify and mitigate potential 
risks; and (6) records retention policy. 


m 

HI 


OJP Response: As a condition of receiving an award and stipulated in 
the OJP Financial Guide, recipients must agree to establish and 
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the application Policies and 

process that Procedures 

timesheets for 

all personnel 

are maintained 

to document 

hours worked 

for grant and 

non-grant 

related 

activities. 


2. Grant 
Applications 


Enhance pre- Pre-award 
award Screening 

screening to 


maintain adequate accounting systems and financial records to 
accurately account for funds awarded to them, and ensure that an : v, 
adequate system exists for each of its subrecipients. 

For grantees that have received 0!G audit findings relating to tha 
implementation of time and attendance policies and procedures. OJP 
imposes a special condition on new awards requiring submission of 
time/attendance policies and procedures and documentation stating 
how grant-reiated payroll costs will be allocated. The recipient may not 
obligate, expend, or draw down funds under this award until the OJP 
program office has received, and OJP has reviewed and approved the 
time/attendance policies and procedures. 

COPS Office Response: In the CHRP application guide, agencies 
were advised that they must have an accounting system in place that 
would be able to track all grant expenditures if awarded funding. 
Awarded agencies were instructed in the CHRP Grant Owner's Manual 
that all grant expenditures (salary and fringe benefit payments) must be 
based on payroll records supported by time and attendance records or 
their equivalent. [Ail such financial records must be maintained for at 
least three years from the date that the COPS Office officially closes the 
grant.] 

OVW Response: FY 201 1 . all OVW solicitations will require that 
applicants submit information pertaining to their time and attendance 
policies as part erf their proposal for funding . As noted above, OVW is in 
the process of developing in-house grants financial management 
services. This new division will be responsible for providing grants 
financial management training at OVW grantee orientations starting in 
FY 201 1 . OVWs GFMD will ensure that time and attendance issues 
are included in these trainings. 

OJP Response: As outlined in the OJP Grant Manager's Manual, 
program offices are responsible for conducting a programmatic review 
of applications prior to the application being submitted for peer review, 
ram office staff review the application to make sure that proposed 
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applications 


activities are reasonable, rneasun 


that meet 
solicitation 
objectives and 
requirements 
are sent to 
peer 

reviewers. 


consistent with program or iegisia 
objectives. Since 2008, OAAM ha 
review process to ensure peer rev 
consistent, and transparent across 
2008, OJP issued an OJP-wide p< 
further improve the peer review pi 
methodology for scoring applicant 
In March 2009, the peer review pc 
independence of the OJP science 


requirements and agency 
ordinated an OJP-wide peer 
s are rigorous, cost-effective , 
OJP program offices. In July 
eview policy and procedures to 
ss by establishing a sound 
and common peer review forms, 
was revised to promote the 
metes. In February 2010, based 
rocess, OJP implemented 
at integrates a banding process. 


changes to its scoring methodoioc 


COPS Office Response: Thepe 
funds awarded under ARRA. In F 
utifize a peer review process will t 
(CSPP). For CSPP, only those aj 
objectives and requirements will b 


- review process will not apply to 
2009, the only COPS program to 
the Child Sexual Predator Program 
lications which meet solicitation 
sent to peer reviewers. 


OVW Response: OVW already engages in a careful interna! review 
process that meets this standard. As specified in each of OVW’s grant 
program solicitations, all applications submitted to OVW undergo an 
initial review by an OVW Grant Program Specialist. The Specialist 
reviews the application using an internal review scoring form based on 
the objective criteria included in alt OVW grant program solicitations. 


This internal 


identifies whether 


tble and 


it may need 
nsideration 


Applications that are ineligible. 


not meet 


OVW also uses pre-award screening to asse: 
fund current grantees OVW requires its cum 


> continue to 
to submit a 
antinuation 


Status of the Current Project section if they 


VerDate Nov 24 2008 


09:14 Feb 03, 2011 


Jkt 063323 PO 00000 Frm 00169 


Fmt 6633 


Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 


PsN: CMORC 






167 



to submit a financial capability questionnaire signed by an independent 


CPA and audited financial statements. 
Bradstreet database to obtain informati 
worthiness, bankruptcies, etc. In some 
agencies are contacted for information 


Dun and 


COPS Office Response: The COPS Office determined that no 
additional risk would be associated with awarding grants to agencies 
that had never before received a COPS grant. However, first-time 
COPS grantees, as well as those grantees which have not received 
COPS awards for some time, wilt be assessed with higher point values 
within the risk assessment model established for monitoring grantees. 


OVW Response: OVW does not presently have the capacity to perform 
extensive background investigations on each of its applicants. As 
specified in all OVW grant program solicitations, OVW currently 
considers whether or not an applicant has complied with the OMB 
Circular A-133 Single Audit submission requirement that is a standard 
special condition on every Department of Justice grant award. (Legal 
entities, such as state and tribal governments, and nonprofit 
organizations, who are subject to OMB Circular A-133 are required to 
conduct an independent audit if they have expended $500,000 or more 
in Federal funds during the entity's most recent fiscal year. The results 
of that audit must be submitted to the Federal Audit Clearinghouse 
within nine months of the conclusion of the entity’s fiscal year.) Starting 
in FY 2010 OVWs GFMD will identify if an applicant is delinquent on its 
required Single Audit. To improve coordination, DOJ established a 
Grants Challenges Working Group with representatives from OVW. 

OJP, and COPs. This working group meets bi-weekly and serves as a 
forum for cross-cutting grant issues. 


OVW also receives monthly updates from OAAM on grantees that have 
been designated as high-risk. OVW uses OAAM’s monthly list to 
identify high-risk applicants during the internal review process. The 
protocol that OVW has established with OAAM is that OAAM provides 
OVW with a list of special conditions that must be added to any award 
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that OVW makes to a grantee on the high risk list. OWV adds these 
mandatory special conditions during its award-making process. The 
aforementioned meetings between OVW, OJP, and COPs are 
streamlining this process. 

As part of OVW’s Recovery Act efforts, OVW developed its own high- 
risk assessment tool. In addition, OVW staff involved with reviewing 
Recovery Act grant applications used the online National Federal Audit 
Clearinghouse database that is maintained by the U.S. Department of 
Commerce to check the status of each applicant's Single Audit 
submission status. OVW plans to continue to enhance its high-risk 
evaluation process by incorporating a check of the Excluded Parties 

List that is maintained online by the Genera! Services Administration. 

2. Grant 
Applications 

2.7 

Review open 

OIG Audit and 

Inspections 

reports to 

determine 

whether 

grantee 

progress in 

implementing 

corrective 

action is 

sufficient to 

award 

additional 

grants. 

Timely 

Corrective 

Action on Audit 
Findings 

OJP Response: The OJP Risk Assessment Program includes a review 
of applicants’ risk status during the grant award process. All grantees 
with open audit recommendations for over one year are placed on the 
high risk designation list. If an award is made, special conditions are 
imposed related to the particular audit findings. OJP also tracks 
grantees with audit reports open for less than one year to closely 
monitor their progress in establishing and implementing corrective 
actions or addressing questioned costs. 

COPS Office Response: Our vetting process provides an opportunity 
for various COPS divisions and certain relevant U.S. Department of 
Justice (DOJ) components to identify entities to which it may be 
inappropriate or inadvisable to award a grant As part of the vetting 
process, a vetting fist is generated of applicants eligible to receive 
funding under a specific grant program based on a review of agency 
applications This vetting list is distributed pre-announcement to 
relevant points of contact within the COP’S Office, including the COPS 
Audit Liaison Division (ALD). COPS ALD provides feedback to the 
grant-making division regarding whether grantee progress in 
implementing corrective action for any open audit reports is sufficient to 
award additional grants 
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OVW Response: OVW currently relies on OJP/OAAM to identify 
grantees as high-risk and to maintain a list of grantees with open OIG 
audits. Some of the grantees who have open audits from OSG are 
included on OJP/OAAM's high-risk list. OJP also maintains another list 
of grantees who have not been identified as high-risk, but who have an 
open OIG audit. OVW consults both lists during its application review 
process 

OVW has an Audit Liaison to support OVW’s efforts to more effectively 
and efficiently work with grantees to resolve findings from OIG Audit 
and Investigative reports. The Liaison will also be able to quickly 
provide OVW Grant Program Specialists with an update on the status of 
the grantee’s efforts to resolve audit findings. 

» G r: 

Applications 

2.8 

Ensure that no 
ongoing OIG 
or other 
criminal 
investigations 
are in process 
before 
deciding to 
make awards. 

OIG 

Coordination 

OJP Response: OJP meets quarterly with the OIG Fraud Detection 
Office to discuss on-going criminal investigations of DOJ grant 
recipients. Based on the nature of the investigation, and the grantee's 
high risk status, OJP determines whether to issue new awards or adjust 
grant conditions to account for identified issues. 

COPS Office Response: As mentioned above, our vetting process 
provides an opportunity for various COPS divisions and certain relevant 
U.S. DOJ components to identify entities to which it may be 
inappropriate or inadvisable to award a grant. As part of the vetting 
process, a vetting list is generated of applicants eligible to receive 
funding under a specific grant program based on a review of agency 
applications. This vetting list is distributed pre-announcement to 
relevant points erf contact within the COPS Office and within the 
following DOJ components: U.S. Attorney's Offices: the Civil Rights 
Division: OIG investigations: the OJP Office for Civil Rights: the Public 
Integrity Section; and the Criminal Division. In addition to a description 
of the program being vetted, the COPS Office provides guidance to 
these components in the memorandum that accompanies every vetting 
list instructing reviewers to provide reasons why it would be inadvisable 
or inappropriate to award an applicant on the list. This direction is 
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particular. 


Recovery.gov T service through GovDelivery. 


rice aiiows visitors to OJP web ; 


sites to receive notifications 


COPS Office Response: 

maintains a highly develof 
have been able to submit 


grant matters are immediately transfer 


for resolution. 

OVW Response: OVW uses a number of vehicle 
communication with current grantees, both new a 
previously stated, each OVW grant program host 
orientation, which typically occurs within the first ( 
project period. The orientation provides the oppo 
Program Specialists to meet one-on-one with eac 
them In addition, ail OVW grant programs host t 
trainings and events, which are available to grant 
project period Several of the meetings create tin 
grantees to meet with their assigned Program Sp 
extensive period of time. During these opportunil 
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OVW strives to conduct on-site monitc 
grantees, annually. Typically, site visr 
They are excellent opportunity for the 
to meet for a significant period of time 
monitor the grant project. Although sit 


approximately 90 active grants. 

OVW has entered into a number of coo 
t are experts in the fie 

■ issault, stalking and tc 
bility, immigration, cut 
xperts, known as tech 
a technical assistance 
tees using a number t 
ence calls; e-mail and 
firm understanding of 
re organizations that ( 
equent, regular conta 
though TA providers s 
grant program and ad 

Various OVW grant programs have offt 
provide on-site technical assistance to i 
the on-site assistance can vary Some* 
grantees who may be struggling with th 
to help them develop and implement th 


l OVW 
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qualified or well-suited to provide gi 
administrative compliance issues.) 


OVW has several policies around comr 
OVW’s goal is to have Grant Program 5 
inquiries received from grantees within 


must be returned within 24 - 48 hours 
communication and increase work pro< 
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Communications 

7.1 

■i 

Enhancing 

OJP Response: To increase communication with grantees. OJP has 
enhanced a number of internal and external interfaces in GMS. The | 

recent addition of a monitoring module in GMS provides an interface to 
enable grant managers to communicate the outcomes of site visits to 
grantees in a timely manner 

OVW Response: As stated earlier. OVW utilizes OJP’s Grants 
Management System. As such. OVW has a representative on the GMS 
board and will continue to work with OJP to identify needed 
enhancements to GMS. 
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the information provided above, COPS has scheduled a redesign of our 
Recovery Act page that indudes an RSS feed. An RSS feed is also in 
place for our monthly COPS Office "Community Potidng Dispatch" 
newsletter 


OVW Response: OVW communicates with grantees, potential 
grantees, and partners in the field on a monthly basis via the OVW 
Director's Message which addresses current news and upcoming 
events. When appropriate, OVW utilizes press releases as a 
communication vehicle. OVW also provides a Technical Assistance 
Calendar and Directory which provides OVW grantees with up-to-d; 


OAAM is considering creating additions 
other, high-doltar value grant programs 
OMB is considering a compliance supp 
review Recovery Act grants After revie 
determine whether additional compliam 
provided to OMB specific to OJP's Rea 
also responsible for resolving issues id< 
Audits and maintains a database of the 
continues to implement new methods o 
management issues identified in grante 


ict of Single Audit 
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SUBMISSIONS FOR THE RECORD 

Senate Judiciary Committee 
Hearing on “Oversight of the Department of Justice” 

Wednesday, April 14, 2010 

Statement of U.S. Senator Russell D. Feingold 

Mr. Attorney General, thank you for being here, and thank you for being so accessible to 
the Committee. And I want to thank Sen. Leahy for making sure that we have these 
opportunities for regular oversight of the Department. 

As members of this committee are aware, I strongly support the decision to try Khalid 
Sheikh Mohammed and other 9/1 1 plotters in our federal criminal courts. We have a 
great track record of successfully trying and convicting terrorists in civilian courts. The 
military commission system is largely untested, and these cases could easily get bogged 
down in years of legal challenges. The best way to bring these terrorists to justice swiftly 
is through our civilian courts. It has been nine years since 9/11, and it is inexcusable that 
these men have not yet been brought tojustice for what they did. 

Whatever one might think of using the military commission system, it is simply not yet 
ready to start handling prosecutions. The Military Commissions Act requires that the 
Secretary of Defense issue rules to govern those proceedings, and that has not yet 
happened. It hardly seems possible to start using military commissions without the rule 
book. The military commission system is also the subject of a constitutional challenge in 
the D.C. Circuit that is at only the beginning stages of litigation, and anyone charged in a 
military commission prosecution could bring yet another legal challenge to the system 
itself before any trial begins. In fact, when a military commission defendant named 
Salim Ahmed Hamdan challenged a prior version of the military commission system, his 
case wound up in the Supreme Court after years of litigation. It strikes me as not only 
possible, but very likely, that the first few military commission trials will be subjected to 
legal challenges, and that any trials would not begin for several years. 

The federal criminal system, on the other hand, is available now. It has been tested for 
literally hundreds of years, and we know it works because hundreds of people are sitting 
in federal prison today after being convicted of terrorism crimes in our federal courts. 

We know that our federal judges and prosecutors have the experience needed to take on 
these cases because they’ve done it, again and again. Indeed, the Department has 
achieved significant successes in the Zazi and Headley cases just in the past few months. 
Both were serious terrorism cases, and in both cases the Department used the criminal 
justice system to obtain intelligence and ultimately guilty pleas. So I support the 
Attorney General’s decision and believe it is the best decision for the security of this 
country. 
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I am glad also to have the opportunity to raise several issues with you that are important 
to my constituents in Wisconsin. First, thank you for your work to reinvigorate the 
Antitrust Division after years of neglect. You and Assistant Attorney General Varney 
have made it clear that the nation’s antitrust laws are going to be enforced, and this 
means improved competition and real protection for consumers. I am especially grateful 
for the focus on antitrust issues in agriculture and the partnership the Department has 
forged with USDA to hold workshops, including one focusing on the dairy industry 
planned for June in Wisconsin. Your department has returned the proper balance after 
too many years of looking the other way or misinterpreting the law to allow the biggest 
and most powerful entities in our economy to abuse their market power. 

1 also want to emphasize the importance of COPS Hiring Grants in the Recovery Act. I 
am a longtime supporter of COPS grants and am pleased that the Recovery Act allowed 
my state to hire or re-hire 58 officers. Each of these positions, though, were in city or 
tribal police departments. Sheriffs’ departments in Wisconsin did not receive any COPS 
hiring dollars in the stimulus. While these jobs were certainly needed in the jurisdictions 
where funding was provided, it is important that the money be distributed fairly between 
cities and counties. I understand that the methodology used to distribute these grants is 
under review, which is a step in the right direction, and 1 will continue to press the 
Department of Justice on this issue. 

I also want to take this opportunity to emphasize the importance of the John R. Justice 
Prosecutors and Defenders Incentive Act. Prosecutors and public defenders in Wisconsin 
have been telling me that they are having a harder and harder time attracting and 
retaining qualified attorneys in their offices. Many of these public servants have had to 
resort to taking a second job to pay their law school debt off, and I am told that many 
local prosecutor and public defender offices typically have attrition rates between 30 and 
50 percent. This is a serious problem in our criminal justice system, and is one of many 
reasons that 1 cosponsored and voted for this bill, which was championed by Senator 
Durbin, in 2008. This bill creates a much-needed student loan repayment program for 
prosecutors and public defenders that would help reduce the enormous debt burden of 
many of these hard-working public servants. It concerns me, however, that the 
Department has not yet issued guidelines for this important program. I hope the 
Department will work quickly to ensure the speedy launch of this loan assistance 
program. 

Finally, I would like to raise an issue that I believe is often unaddressed or ignored by our 
criminal justice system: mental illness. Our prisons were never intended and are not 
equipped to be treatment facilities for the mentally ill, but unfortunately, that is what they 
have become. Wisconsin has started taking a serious look at this issue, and recently 
convened a task force of law enforcement officers, corrections staff, district attorneys, 
state legislators, and social service providers with the goal of developing a strategic plan 
to improve Wisconsin’s responses to people with mental illness in the criminal justice 
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system. This initiative was led by Chief Justice Shirley Abrahamson, who was able to 
obtain funding from the Council for State Governments (CSG) to organize this task 
force. CSG receives Department of Justice funding for this and other mental health 
initiatives as a result of the Mentally 111 Offender Treatment and Crime Reduction Act 
(MIOTCRA). The Wisconsin task force could serve as a model for other states, and I 
hope the Department will take a look at what Wisconsin has been doing, and prioritize 
resources for mental health initiatives. 
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United States Senator 
Wisconsin 
April 14, 2010 


Statement of US Senator Herb Kohl 

Judiciary Committee Hearing, Justice Department Oversight 
April 14, 2010 

Attorney General Holder, it has been well over a year since you were confirmed, and this will be 
your third oversight hearing before this Committee. We welcome you and thank you for making 
yourself accessible so that we can engage in one of our most important responsibilities — 
oversight of the Justice Department. It is a duty that we take seriously — regardless of the party 
in the White House. Oversight should not be conducted for the sake of political gain, but it 
should be a meaningful discussion about the challenges facing the Justice Department and to 
provide a check on its actions and use of taxpayer dollars. 

Over the past year, the Justice Department has done many good things that should be applauded. 
The Department has renewed its commitment to local law enforcement which has put more 
officers on the beat and made our neighborhoods safer, helping local communities attract 
business and economic development. It has stepped up enforcement on the Southwest border to 
turn the tide on the Mexican drug cartels that continue to funnel drugs and crime to cities 
throughout the country. 

The Criminal Division has increased efforts to root out fraud operations that cost the federal 
government and Americans billions of dollars - from financial and mortgage fraud to health care 
and Medicare fraud. And, as our economy rebounds, the Antitrust Division's revitalized 
enforcement has fostered a competitive marketplace that encourages innovation and economic 
development while ensuring consumers have access to high quality goods at the best prices. 

The Justice Department's tireless fight against terrorism has yielded numerous interrupted plots 
and arrests, valuable intelligence information, and successful prosecutions. We were reminded of 
our constant struggle against those who wish to do us harm on Christmas Day when brave 
passengers stopped a would-be terrorist from taking down a full airplane with a home-made 
bomb, and when the FBI intercepted a sophisticated plan to attack the New York subway system. 

Yet, there have been legitimate concerns raised— by Democrats and Republicans alike — about 
this administration's approach to terrorist investigations, detention and prosecution. Among the 
many issues you will need to address today include the long-overdue need to close the prison at 
Guantanamo Bay, where to hold trials for the five 9/1 1 plotters, and the process we use to detain 
and interrogate foreign terrorists, such as the Christmas Day bomber, that are captured in the 
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United States. Reasonable minds can differ on these issues, but we can all agree that the 
decisions you make will have a long-lasting and far-reaching impact on our fight against 
terrorism and our ability to keep Americans safe. 

The Justice Department is charged with important duties in many areas of the law. We thank you 
and the thousands of employees who dedicate themselves each and every day to the independent 
and impartial enforcement of the law. 
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Statement of 

The Honorable Patrick Leahy 

United States Senator 
Vermont 
April 14, 2010 


Statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Judiciary Committee, 

Hearing On Oversight Of The Department Of Justice 
April 14,2010 

Attorney General Holder appears before the Committee today for the fifth time in this Congress, 

I want to thank him for his continued responsiveness to oversight requests from the Committee; 
it has been a marked improvement from the previous administration. I also congratulate the 
Attorney General on his successful trip last week to Spain, an ally that has also suffered 
devastating terrorist attacks, where he finalized an extensive security agreement of cooperation 
against terrorists and organized crime 

Because we need a strong and effective national security policy, I hope that Attorney General 
Holder will honor my request to implement the increased oversight and accountability provisions 
of the USA PATRIOT Act Sunset Extension Act, which was reported by this Committee with 
bipartisan support. I am enthusiastic about working with the Attorney General to improve the 
implementation of the Freedom of Information Act (FOIA) to make our Government more 
transparent and accountable to the American people. 1 look forward to hearing from him this 
morning about the Department's efforts to increase antitrust enforcement, combat financial fraud 
and health care fraud, and renew our enforcement of core civil rights laws. 

I commend his resolve to use every tool in our arsenal to combat terrorism around the world and 
keep America safe. Our system of justice is part of that arsenal. It reflects our strength, our 
values, and it helps keep us safe. The Obama administration's counterterrorism approach has led 
to many national security victories on the battlefield and in the courtroom. The professionals in 
our military, our intelligence agencies, and in law enforcement are doing their jobs and are 
essential partners in this effort. 

In February, American forces captured the Taliban's second-in-command in Afghanistan. 
Messages intercepted from al Qaeda lieutenants show them in disarray, pleading with Osama bin 
Laden for help. In March, David Coleman Headley pleaded guilty in a Federal criminal court to 
helping plan the devastating November 2008 terror attacks in Mumbai, India, which claimed 160 
lives, as well as another planned attack in Denmark. He is now cooperating and providing 
valuable intelligence to prevent other terror attacks. 
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The Headley guilty plea is no outlier — more than 400 terrorists have been convicted in Federal 
courts since September 1 1 , 2001 , according to Justice Department statistics. Last year, 

Najibullah Zazi was arrested and charged in Federal court for planning to detonate a bomb in 
New York City. With his arrest, the administration prevented what could have been the most 
serious terrorism act since September 11. Zazi pleaded guilty to terrorism charges in Federal 
court, faces life in prison, and is also providing intelligence. 

The list of successes in Federal court goes on. Jose Padilla was transferred from military custody 
to the criminal justice system by the Bush administration, was convicted and is now one of the 
hundreds of terrorists serving time in Federal prison. Richard Reid, the attempted shoe bomber, 
who was read the Miranda wanting multiple times before being prosecuted by the Bush Justice 
Department in Federal court and Zacarias Moussaoui, the purported 20th September 1 1 hijacker, 
are likewise convicted and in prison. 

In February, Aafia Siddiqui, a Pakistani woman, described by FBI Director Robert Mueller as an 
"al Qaeda operative," was convicted for the attempted murder of U.S. service members. Last 
year, lengthy sentences were given to five individuals convicted of plotting to kill U.S. soldiers 
at Fort Dix and to Daniel Patrick Boyd for plotting an attack on U.S. military personnel. And as 
we learned in February, Umar Abdulmutallab, who attempted the Christmas Day bombing, is 
likewise cooperating, not because of brutal interrogations at Guantanamo but because expert FBI 
interrogators were able to get his family to talk to him and encourage him to do so as part of our 
justice system. Senator Feinstein discussed the effectiveness of the federal courts in a Wall Street 
Journal piece on March 31.1 recommend that each member of the committee carefully read her 
excellent op-ed. 

1 am disappointed by the unfounded criticism from many partisans of the interrogation and 
charging decisions surrounding the Christmas Day bomber. Critics relentlessly restate the myth 
that the decision to read him Miranda rights caused him to stop talking. That is simply not true, 
lie was interrogated by two highly experienced FBI agents. He provided valuable information. 

As Attorney General Holder and FBI Director Mueller have repeatedly stated, he is continuing to 
provide significant intelligence to the FBI. He will be prosecuted, and will face life in prison if 
convicted. Would the critics have denied him medical treatment for his wounds? It was that 
treatment that interrupted his interrogation and after which he stopped cooperating, not the 
reading of the Miranda warning. 

In fact, Miranda warnings are nothing new for terrorism suspects. Critics did not attack the Bush 
administration when it gave multiple Miranda warnings to Richard Reid and convicted him and 
others in our Federal courts. Former Vice President Dick Cheney endorsed trying Zacharias 
Moussaoui in a Federal criminal court, not in a military tribunal. He said the trial could be 
conducted "without compromising sources or methods of intelligence." Critics have reflexively 
opposed virtually every national security decision made by this administration but ignore these 
successes. These critics have not explained their about-face. 

In contrast to the 400 terrorists convicted since September 1 1 , during the last eight years only 
three detainees have been convicted in military commissions. Two were sentenced to an 
additional five months or nine months in custody and are now back in their home countries 
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having been released while President Bush was still in office — including the Yemeni who 
worked as a driver for Osama bin Laden named Salim Hamdan. And Yaser Hamdi, the other 
famous long-time Guantanamo detainee who won his case before the Supreme Court is now free 
and in Saudi Arabia. The military commission system has more than once been rejected by the 
Supreme Court. 

After the September 1 1 attacks, Democrats joined with Republicans to make sure our President 
had the tools he needed to protect this country. We did not play a blame game about who ignored 
intelligence or failed to prevent the attacks. Wc came together to ensure the President, law 
enforcement, and the intelligence communities had the authorities necessary to hunt down those 
responsible. It has been disheartening not to see that same spirit of unity and national purpose 
since the election of President Obama. Both parties should work together, rather than play 
politics with national security. 

##### 
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TESTIMONY OF ATTORNEY GENERAL ERIC HOLDER 
BEFORE THE SENATE JUDICIARY COMMITTEE 
MARCH 23, 2010 

Good morning. Chairman Leahy, Senator Sessions, and members of the 
Committee. I am pleased to appear before you today to discuss the accomplishments of 
the Department of Justice in the past year. During my confirmation and over the course 
of the past year I have articulated a very clear set of goals for the Department: protecting 
the public against threats both foreign and domestic; ensuring the fair and impartial 
administration of justice; assisting state and local law enforcement; and defending the 
interests of the United States. I have pledged to accomplish these goals in service of the 
cause of justice and free from politics and partisanship, as transparently as possible, and 
in accordance with the rule of law. 

The American people can be confident that the thousands of men and women of 
the Department of Justice are tirelessly meeting these goals each and every' day, whether 
in the pursuit and prosecution of terrorists, in the fight against crime, or in protecting our 
civil rights, preserving our environment, ensuring fairness in our markets, or fulfilling the 
many other daily responsibilities of the Department. 


FIGHTING TERRORISM 

Protecting America against acts of terrorism remains the highest priority of the 
Department of Justice. The Administration will continue to use all lawful means to 
protect the national security of the United States, including, where appropriate, military, 
intelligence, law enforcement, diplomatic, and economic tools and authorities. We will 
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aggressively defend America from attack by terrorist groups, consistent with the 
Constitution and laws of the United States, including our international obligations. 

As a counterterrorism tool, the criminal justice system has proven its great 
strength in both incapacitating terrorists and gathering valuable intelligence. The 
criminal justice system contains powerful incentives to induce pleas that yield long 
sentences and gain intelligence that can be used in the fight against al-Qaeda and other 
terrorist groups. In 2009, there were more defendants charged with terrorism violations 
in federal court than in any year since 200 1 . The cases include fourteen individuals 
indicted in Minnesota in connection with travel to Somalia to train or fight with the 
terrorist group al Shabaab; an individual indicted in Chicago who recently pleaded guilty 
in connection with a plot to bomb a Danish newspaper and for his involvement in the 
November 2008 terror attacks in Mumbai; seven individuals charged in North Carolina 
with providing material support to terrorism and conspiring to murder or injure persons 
abroad; and two individuals indicted in undercover operations in Texas and Illinois after 
they separately attempted to blow up an office building in Dallas and a federal courthouse 
in Springfield. More recently, Umar Farouk Abdulmutallab, was charged with federal 
crimes in connection with the attempted bombing of Northwest Airlines Flight 253 near 
Detroit on December 25, 2009. These cases are a sober reminder that we face aggressive 
and determined enemies. The Department has worked effectively to ensure that terrorists 
are brought to justice and can no longer threaten American lives. We will continue to use 
all available tools whenever possible against suspected terrorists. 

A leading example of the effectiveness of the criminal justice system is the case 
of Najibullah Zazi. In February 2010, Zazi pleaded guilty in the Eastern District of New 


2 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00230 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



227 


York to a three-count superceding information charging him with conspiracy to use 
weapons of mass destruction, specifically explosives, against persons or property in the 
United States, conspiracy to commit murder in a foreign country, and providing material 
support to al-Qaeda. Zazi admitted that he brought explosives to New York on Sept. 10, 
2009, as part of plan to attack the New York subway system. This was one of the most 
serious terrorist threats to our nation since September 1 1 th, 2001, and, but for the 
combined efforts of the law enforcement and intelligence communities, it could have 
been devastating. On February 25, 2010, Zarein Ahmedzay and Adis Medunjanin, 
associates of Zazi, were charged in a five-count superseding indictment with conspiring 
to use weapons of mass destruction as part of the plan. 

The Department’s work against terrorism includes civil as well as criminal 
proceedings. In 2009, the Department litigated scores of habeas corpus petitions brought 
by detainees held at the detention facility at Guantanamo Bay, Cuba. In these cases, we 
vigorously defended our national security interests in a manner consistent with the rule of 
law. The Department also successfully defended the Treasury Department’s designation 
and attendant asset freeze of the United States branch of the A1 Haramain Islamic 
Foundation, Inc., a Saudi Arabia-based charity engaged in the widespread financial 
support of terrorist groups around the world, including al-Qaeda and Chechen 
mujahideen. We also obtained dismissal of over 40 nationwide class action lawsuits 
against numerous telecommunications companies that were alleged to have assisted the 
National Security Agency in post-September 1 1th surveillance activities. 

In addition to these litigation matters, I am also pleased to report the completion 
of the work of three task forces established by the President by Executive Orders on 
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January 22, 2009: one on interrogation and transfer policy, one on Guantanamo 
detainees, and one on detention poliey more generally. 

Based on recommendations of the Interrogation and Transfer Task Force, the 
Administration has established a High Value Detainee Interrogation Group - also known 
as the “H1G” - an interagency team that combines some of our country’s most effective 
and experienced interrogators with support personnel, including subject matter experts. 
This specialized, interagency approach to interrogation has been used informally several 
times over the past year in support of counterterrorism activities to interrogate high-value 
detainees who are identified as having access to information with the greatest potential to 
prevent terrorist attacks against the United States and its allies. 

The Guantanamo Review Task Force rigorously reviewed pertinent information 
regarding 240 Guantanamo detainees, determining their suitability for prosecution or for 
transfer to another country - or, if neither of those options is available, continued 
detention under the Authorization for the Use of Military Force, consistent with the rule 
of law. Each of these decisions was reached by the unanimous agreement of the agencies 
responsible for the review - the Departments of Justice, Defense, State, Homeland 
Security, the Office of the Director of National Intelligence, and the Joint Chiefs of Staff. 

The Detention Policy Task Force developed recommendations for the President 
on bipartisan military commission reform legislation that was adopted as part of the 2010 
National Defense Authorization Act. This legislation will help ensure that the 
commissions are fair, effective, and lawful. The Task Force also contributed to the 
formulation of a joint Department of Justice and Department of Defense protocol for 
determining whether detainees who had been referred by the Guantanamo Review Task 
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Force for possible prosecution should be prosecuted in federal court or in reformed 
military commissions. The Task Force also developed options for our future detention 
policies that remain under review. 

CRIME AND FRAUD 

Day in and day out, the men and women of our law enforcement agencies, the 
U.S. Attorney community, and the Criminal Division investigate and prosecute our 
nation’s most serious crimes. From international organized crime and drug trafficking, to 
complex cyber crime, to violent crimes and crimes against children, to financial fraud, 
public corruption, and much more, the Department of Justice continues to disrupt 
sophisticated criminal conduct across a broad range of areas. 

We have taken a variety of steps to eliminate the threat posed by Mexican drug 
cartels controlling the domestic drug market and plaguing our Southwest border. 

Through stepped up enforcement and a coordinated Southwest border strategy, including 
the Merida Initiative, we have made significant progress in addressing this serious threat. 
Also, the Department is deeply concerned that international organized crime has grown 
dramatically in scale and scope in the last 15 years and constitutes a national security 
threat to the United States. To counter this, the Department is implementing a 
comprehensive law enforcement strategy against international organized crime, which is 
being carried out with its other Federal law enforcement partners. 

In addition to addressing the threat of violent crime, we are hunting down all 
those who commit serious frauds against the American people. In the wake of the 
economic crisis, pursuing financial fraud, mortgage fraud, health care fraud, and fraud in 
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government spending have been among the Department’s top priorities. We are seeking 
prison time for fraud offenders, working tirelessly to recover assets and criminally 
derived proceeds, and striving to make whole the victims of such crimes. 

Late last year, the Administration announced the creation of the Financial Fraud 
Enforcement Task Force, an inter-agency organization that will spearhead our financial 
fraud enforcement strategy. Through a coordinated effort, we have brought to 
justice those in the finance industry who have embezzled their clients' money, who 
have attempted to defraud the U.S. government of millions of dollars, who engage in 
discriminatory lending practices, and many more. We have seized the assets of these 
wrongdoers, and we will not let up. 

On mortgage fraud, the FBI has more than doubled the number of investigating 
agents and has created the National Mortgage Fraud Team at FBI headquarters. As of 
January 12, 2010, the FBI was investigating more than 2,944 mortgage fraud cases and 
45 corporate fraud matters related to the mortgage industry. U.S. Attorneys’ Offices are 
participating in 23 regional mortgage fraud task forces and 67 mortgage fraud working 
groups and are leveraging both criminal and civil tools, including civil injunctions and 
civil monetary penalties, to combat mortgage fraud and related abuses. 

We have a renewed commitment to fighting health care fraud as a Cabinet-level 
priority at both the Department of Justice and the Department of Flealth and Human 
Services. Through the creation of the Health Care Fraud Prevention and Enforcement 
Action Team (F1EAT), a senior-level joint task force, we are marshaling the combined 
resources of both agencies in new ways to combat all facets of the problem. Our 
Medicare Fraud Strike Force prosecutors and agents are using billing data to target a 


6 


VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00234 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC 



231 


range of fraudulent health care schemes, deploying appropriate criminal and civil 
enforcement tools in hot spots around the country. Since it began operating in 2007, the 
Strike Force has charged more than 500 defendants in 250 cases totaling approximately 
$1.1 billion in fraudulent billings to Medicare. All told to date, more than 280 defendants 
have been convicted, and nearly 205 have been sentenced to prison. Because this is a 
model that works, as part of the HEAT initiative, we have expanded Strike Force 
operations to seven metropolitan areas. 

Finally, the Department has also brought successful civil enforcement actions to 
protect taxpayer dollars and the integrity of govemment programs from fraud. In Fiscal 
Year 2009, our recoveries under the False Claims Act topped $2.4 billion - the eleventh 
time that our annual recoveries under the Act have exceeded $1 billion. Since 1986, 
when the False Claims Act was substantially amended, the United States has recovered 
more than $25 billion under the Act. 

ADVANCING CIVIL RIGHTS 

Over the last year we renewed the Department’s focus on civil rights, ensuring 
that the Civil Rights Division is prepared to address both existing and emerging 
challenges. This work is a priority for the administration, for the Department, and for me 
personally. 

In the wake of the nationwide housing crisis and the resulting wave of 
foreclosures, the enforcement of fair housing and fair lending protections are among the 
most pressing civil rights needs facing Americans. During the Department’s first year 
under my leadership, the Division’s Flousing and Civil Enforcement Section initiated 183 
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matters, filed 41 lawsuits, including 22 pattern or practice cases, and entered into 24 
consent decrees. We also have reinvigorated the Department’s critical relationship with 
HUD to expand our collaborative efforts and leverage each department’s resources and 
tools. In keeping with the Administration’s commitment to combating financial crime, 
and working with the Financial Fraud Enforcement Task Force, we have established a 
Fair Lending Unit in the Division and hired a Special Counsel for Fair Lending. We have 
begun to see the fruits of this labor. Earlier this month, we announced a more than $6 
million settlement with two subsidiaries of AIG to resolve allegations of discrimination 
against African-American borrowers by brokers with whom the subsidiaries contracted. 

Prosecution of violent hate crimes also remains a top priority. The Division is 
working to implement the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention 
Act of 2009, training attorneys and law enforcement officers in its enforcement, and the 
Division has several open investigations under the new statute. In the meantime, we have 
seen increased activity in hate crimes prosecutions under our existing authority. In fact, 
in the final three months of 2009, there was activity in the form of filings, sentencings, or 
pleas in at least 13 hate crime cases brought by the Department, — more than the entire 
number of such cases filed in Fiscal Year 2006 or 2007. In 2009, the Division filed 19 
hate crime cases, charging 43 defendants. 

As President Obama mentioned during his State of the Union address, the Civil 
Rights Division is onee again vigorously pursuing cases of employment discrimination. 

In the first year of the administration, the Division filed 29 employment-related lawsuits, 
the largest number ever filed by the Division in a single year. Of the 29 lawsuits, 19 were 
brought under the Uniformed Services Employment and Reemployment Rights Act, and 
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10 under Title VII. The Civil Rights Division has more than a dozen active pattern or 
practice investigations. In addition, in New Jersey, the Division is challenging 
examinations used by all of the municipalities in the state that are part of the civil service 
system for promotion to police sergeant, which we believe have had a disparate impact 
upon both African-Americans and Hispanics. The Department is also playing a leading 
role in the administration’s Equal Pay Enforcement Task Force to ensure all applicable 
equal pay laws are enforced throughout the country. 

The Civil Rights Division is also working to strengthen enforcement of the Voting 
Rights Act. The Division is preparing for review of thousands of redistrieting plans that 
jurisdictions will submit pursuant to Section 5 of the Act after release of the 2010 Census 
results. The Division is stepping up enforcement of prohibitions against discriminatory 
voting practices and procedures and has obtained consent decrees in Section 2 cases for 
minority vote dilution arising from at-large methods of electing municipal governing 
bodies. It is also working to ensure compliance with the language minority requirements 
of the Act. The Division has begun an aggressive initiative to ensure compliance with the 
provisions of the National Voter Registration Act requiring that eligible voters be able to 
register at state social services agencies. The Division has begun inquiries of seven 
states, and intends to expand its inquiries elsewhere. The Division is also gearing up for 
enforcement of the new Military and Overseas Voters Empowerment Act of 2009. 

In another important civil rights case, just last month. Agriculture Secretary 
Vilsack and 1 announced the resolution of the Pigford II case, which was brought by 
African-American farmers who allegedly suffered racial discrimination in USDA farm 
loan programs. The settlement, which is contingent upon a congressional appropriation, 
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will provide SI. 25 billion to eligible African-American farmers. The settlement 
establishes a non-judicial claims process through which individual farmers may 
demonstrate their entitlement to cash damages awards and debt relief. 

ASSISTANCE TO STATE AND LOCAL GOVERNMENTS 

One of the goals I established for the Department is to reinvigorate its traditional 
role in fighting crime. Since the vast majority of criminal offenses are investigated and 
prosecuted at the state and local levels, we have a duty to provide states and communities 
the resources they need to prevent and fight crime and manage prisoners. I am proud to 
say that the Department is meeting this charge through the efforts of our Office of Justice 
Programs (OJP), COPS Office, and Office on Violence Against Women. 

Last year, OJP awarded $5.6 billion to states, localities, tribal communities, and 
others to support the full range of justice system activities, from prevention and 
enforcement through corrections and reentry. This funding is being administered by OJP 
within a framework of accountability and transparency. All grant solicitations and 
awards are now posted on the OJP Web site, and OJP has strengthened internal control 
practices and procedures to ensure that the grants process is open and fair. 

Of this $5.6 billion, $2.5 billion — $2 billion from Recovery Act funds and $500 
million from Fiscal Year '09 funds — went to support front-line law enforcement 
operations under the Edward Byrne Memorial Justice Assistance Grants program, a vital 
source of funding for police departments and sheriffs’ offices across the country. In 
addition, OJP administered more than $200 million in other Recovery Act grants for a 
total of 3,800 Recovery Awards. These awards serve the dual purpose of creating and 
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preserving critical public safety jobs and fostering local innovation. For example, more 
than $22 million went to help state and local law enforcement agencies hire civilian staff 
to serve as dispatchers, trainers, and intelligence analysts. These funds allow agencies 
not only to move toward smarter, data-driven methods of policing, but also to free up 
sworn personnel for street duty. We also awarded more than $10 million dollars to state 
and local prosecutors’ offices to combat mortgage fraud and crimes related to vacant 
properties. These grants are part of the Department’s priority effort to fight financial 
fraud in all its forms. We will continue to help communities combat mortgage fraud 
through additional funding and by providing training and technical assistance to 
investigators and prosecutors. 

OJP has also led the Department’s efforts to encourage evidence-based practices. 
Innovations at the local level, such as mapping crime hot spots and using targeted 
enforcement to address drug and gang violence, arc at least partly responsible for the 
recent drop in crime rates that we have seen in many cities. Research funded by our 
National Institute of Justice has shown that this is far from a groundless claim; place- 
based policing, drug market interventions, and other methods do, indeed, work in 
reducing crime. OJP has undertaken a comprehensive effort to integrate evidence-based 
approaches such as these into our program development and policymaking activities. 

The President’s budget proposal for fiscal year 201 1 includes a number of items intended 
to further those efforts, and we look forward to working with Congress to expand our 
knowledge base and to disseminate that knowledge to the field. 

In addition to the assistance provided to our partners in state, local, and tribal law 
enforcement through OJP, the COPS Office last year awarded $1.26 billion, including $1 
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billion through the Recovery Act for its COPS Hiring Recovery Program, which will put 
approximately 4,699 police officers and sheriffs deputies on America’s streets. The 
mission of the COPS Office is to advance the practice of community policing as an 
effective strategy in communities’ efforts to improve public safety by helping law 
enforcement build relationships and solve problems. The Administration remains 
committed to providing communities across the country with resources to support the 
hiring (or rehiring) of 50,000 police officers. 

TRIBAL JUSTICE 

In the past year, the Department has made significant strides in strengthening 
relationships between the United States government and tribal nations. Improving public 
safety and law enforcement in tribal communities remains a top priority for the 
Department of Justice. Earlier this year, I issued a directive to all United States 
Attorneys with federally recognized tribes in their districts to develop, alter consultation 
with those tribes, operational plans for addressing public safety in Indian Country. This 
approach recognizes that the public safety challenges in Indian Country are not uniform 
and that the success of any intergovernmental relationship is based on consistent and 
effective communication. 

In developing district-specific operational plans for public safety in tribal 
communities, I asked each of these United States Attorneys to pay particular attention to 
violence against women in Indian Country and to work closely with law enforcement to 
make those crimes a priority. To that end, and at the request of tribal leaders, the 
Department is creating a task force on prosecuting violent crimes against women in 
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Indian Country. In addition, I am creating a Tribal Nations Leadership Council to advise 
me on issues critical to Indian Country. The Council will be made up of one tribal leader 
from each of twelve B.I.A. tribal regions and will be selected by the tribes of that region. 
Constituting this landmark Council is an important step in the Department’s efforts to 
improve communication and coordination with tribal nations. 

On December 7, 2009, the Department reached a settlement in the extraordinarily 
lengthy and contentious Cobell v. Salazar class-action case involving the government’s 
handling of over 300,000 individual Indian trust accounts. The agreement, which is 
contingent upon legislation and a district court fairness determination, provides for 
approximately SI. 4 billion to be distributed to class members and another $2 billion to 
fund a buy-back program to address the continuing “fractionation” problem caused by 
land interests being repeatedly divided as they pass through succeeding generations. 

ENSURING COMPETITION 

The Antitrust Division has focused on efforts to promote and protect competition, 
standing firmly in the comer of the American consumer, helping ensure that consumers 
receive innovative, high-quality products at the lowest prices. It has acted to protect 
consumers in merger matters, conduct matters, and criminal matters, as well as actively 
advocating for both domestic and international competition. The Division has focused on 
important sectors of the economy, including agriculture, defense, energy, finance, health 
care, telecommunications, and transportation, among others. Because addressing 
antitrust issues increasingly demands a global approach, the Division has increased its 
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focus on the international front as well, seeking to engage foreign enforcers on both 
policy and particular enforcement matters. 

The Department has acted against six merger transactions already in Fiscal Year 
2010, reaching settlements to protect competition in the vast majority, including the 
combination of Ticketmaster and Live Nation, and is currently litigating against Dean 
Foods, the nation’s largest dairy processor, seeking divestiture of milk processing plants. 
Non-merger aspects of the civil antitrust enforcement program have been active as well. 
The Department has presented its views in important court competition proceedings, such 
as filing statements of interest with the court regarding competitive concerns about 
Google’s proposed settlement with the nation’s largest book publishers as well as 
competitive concerns about so-called “pay-for-delay” agreements in the pharmaceutical 
arena, whereby firms agree to delay the entry of generic-drug competition through 
settlement of a patent dispute, forcing consumers to pay substantial increased costs for 
needed drugs. 

On the criminal side, our cartel enforcement has remained active. Over $1 billion 
in criminal fines were obtained against Antitrust Division defendants in Fiscal Year 2009, 
and nearly a quarter of a billion so far in the current fiscal year. But fines are only one 
part of the story; individual accountability in terms of jail time is a major focus of our 
criminal antitrust program. In Fiscal Year 2009, the Antitrust Division obtained jail 
sentences against 80 percent of its defendants, amounting to 25,396 total jail days 
imposed in its sentencings. Ongoing investigations of price fixing in the liquid-crystal- 
display and cathode-ray-tube industries continue and anticompetitive conduct in the 
municipal bond industry has and will result in significant criminal fines and jail time. 
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The Department has also taken an active role advocating on behalf of competition and 
consumers, including providing comments to the Federal Communications Commission 
on broadband competition and embarking on an important series of joint workshops with 
the USDA to examine agricultural issues in greater depth. Through these efforts we are 
ensuring that American consumers have an ally in protecting their pocketbooks from 
illegal marketplace conduct. 

PROMOTING TRANSPARENCY 

The President has pledged to make this Administration the most open and 
transparent in history, and the Department is doing its part to make that pledge a reality. 
We have worked to implement the President’s Memoranda on Transparency and the 
Freedom of Information Act, including by issuing the new guidelines I issued with 
respect to FOIA. Through outreach, education, and the review of cases in litigation, 
additional information was - and continues to be - disclosed to the public through careful 
application of the guidelines at the agency level. 

The Department resolved a FOIA case in 2009 that further promoted the goals of 
transparency and openness. As part of the settlement in National Security Archive, et al. 
v. Executive Office of the President, et al., a case involving millions of electronic 
messages in the Executive Office of the President (“EOP”), the plaintiff organizations 
were provided with thousands of records describing the archiving of EOP e-mail and with 
millions of restored e-mail. EOP also agreed to describe to plaintiffs how its current 
system effectively preserves and archives email. The Department will continue to 
advance the cause of transparency in the future. 
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PROTECTING THE ENVIRONMENT 

The Department continues to vigorously enforce environmental laws through its 
Environment and Natural Resources Division. In 2009, the Environment Division 
brought actions to protect the nation’s air, water, land, wildlife, and natural resources; 
upheld its trust responsibilities to Native Americans; and defended important federal 
programs. In Fiscal Year 2009, the Division secured nearly $69 million in civil and 
stipulated penalties and $2.6 billion in corrective measures through court orders and 
settlements. In addition, the Division successfully concluded 41 criminal eases against 
85 defendants, obtaining over 42 years of jail time and nearly $73 million in fines. 

Our enforcement priorities include reducing harmful air emissions from large 
eoal-fired power plants and oil refineries, cleaning up environmental sites, and preventing 
water pollution, especially from municipal sewer systems and contaminated stormwater 
runoff. In one case. In re Asarco, L.L.C., the successful conclusion of the largest 
environmental bankruptcy reorganization in U.S. history also resulted in the largest 
recovery of money for hazardous waste cleanup ever — $1 .79 billion to be used to pay for 
past and future costs incurred by federal and state agencies and environmental restoration 
at more than 80 hazardous waste sites in 19 states. Last year, we also entered into a 
landmark agreement to clean up the contaminated Hanford nuclear site, a matter in which 
both Secretary of Energy Chu and I were personally involved. 

The Environment Division also successfully brought criminal prosecutions 
against a number of companies and individuals who have intentionally discharged 
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pollutants from vessels en route to American ports, and it continued to work with the 
Environmental Protection Agency to obtain the cleanup of major river bodies in the 
United States, including the Fox River (Wisconsin), the Kalamazoo River (Michigan), 
and the Hudson River (New York). Protecting the environment will continue to be one of 
the Department’s most important objectives, 

ENFORCING TAX LAWS 

In support of its mission to defend and enforce the nation’s tax laws, the Tax 
Division continues to assist the Internal Revenue Service (IRS) in tracking down tax 
cheats, shutting down tax schemes and scams, and combating abusive tax shelters. In a 
time of high deficits, it is essential to reassure the overwhelming majority of law-abiding 
taxpayers that nobody is immune from paying taxes. Tax Division prosecutors work 
closely with United States Attorneys’ offices to ensure that criminal tax statutes are 
administered fairly and uniformly throughout the country. The Tax Division continues 
to aggressively investigate and prosecute individuals who use offshore accounts to hide 
income and assets in order to evade U.S. taxation. The Division’s efforts have resulted in 
a number of high-profile prosecutions of not only the citizens who sought to evade their 
tax obligations, but also the professionals who helped to develop and implement these 
illegal schemes. The Tax Division continues to devote significant resources to assisting 
the IRS in obtaining more information about individuals who maintain undeclared 
foreign accounts. The worldwide publicity surrounding the Tax Division’s enforcement 
efforts reflects the dramatic impact that the government has had in combating the 
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negative impact on tax administration of tax haven jurisdictions and traditional notions of 
bank secrecy. 

Unscrupulous lawyers, accountants, and tax return preparers present a serious tax 
administration and law enforcement problem. While some professionals dupe unwitting 
clients into filing false or fraudulent returns, others serve as willing “enablers,” often 
providing a veneer of legitimacy to otherwise illegitimate or illegal transactions. The Tax 
Division employs a range of civil and criminal enforcement tools to ensure that schemes 
are detected and shut down, and that the participants are held accountable either civilly or 
criminally. 

NOMINATIONS 

Mr. Chairman, I appreciate the hard work that you have undertaken to 
expeditiously confirm the President’s nominees to the federal bench. Many of these 
nominations are to courts in which judicial emergencies have been declared, as backlogs 
are high and judicial vacancies have existed for an extended period of time. 1 appreciate 
the confirmation hearings that you have held and the favorable reporting of nominees for 
the consideration of the entire Senate. I encourage all members to provide up or down 
votes on these nominees as rapidly as possible consistent with your constitutional duty to 
advise and consent. There are currently 105 vacancies on the federal courts. Yet the 
Senate has confirmed only 19 federal judges during the 14 months of this administration. 
That is less than 34% of the President’s judicial nominees and less than half the number 
confirmed during the same time period for Presidents Clinton and George W. Bush. I ask 
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that you do everything possible to move expeditiously to fill the vacancies on our federal 
courts. 

In addition, it is critical to fill United States Attorney, United States Marshal, and 
other Department positions. Currently, there are 1 8 United States Attorney and 1 6 
United States Marshal nominations awaiting Committee action, and I urge you to approve 
them without delay. I am pleased that in recent weeks the Committee has approved - for 
the second time, after they were renominated by the President - three nominees for 
Assistant Attorney General positions whose services I need at the Department of Justice: 
Dawn Johnsen for the Office of Legal Counsel, Christopher Schroeder for the Office of 
Legal Policy, and Mary Smith for the Tax Division. 

CONCLUSION 

Mr. Chairman, I trust that the foregoing will help the Committee appreciate just 
some of the wide-ranging efforts that the Department of Justice is undertaking to protect 
the safety, rights, and resources of the American people. We have accomplished much, 
but we are not standing still. 1 again recognize and applaud the thousands of 
conscientious employees of the Department who have made these accomplishments 
possible. 
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